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Honorable Donald L. Parker

Acting Executive Director

Board of Pardons and Paroles

P. O. Box 302405

Montgomery, AL  36130-2405

Investigations – Pardons and Paroles Board – Probation Officers - Sentences

A court has the discretion to initiate a presentence investigation prior to a finding of guilt.

Dear Mr. Parker:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Can a presentence investigation be initi​ated prior to a finding of guilt if it omits the subject’s statement and the investigation is done at the defendant’s and his or her attorney’s request?

FACTS AND ANALYSIS


A presentence investigation is generally done by a probation offi​cer.  As a result of the investigation, a presentence report is made and given to the judge.  The judge uses a presentence report after conviction, but prior to sentencing, to aid in making a sentence determination.  The presentence report may contain any of the following:  a statement of the offense and the circumstances surrounding it; a statement of the defen​dant’s prior criminal and juvenile record; a statement of the defendant’s educational background; a statement of the defendant’s employment back​ground, financial condition, and military record; a statement of the defen​dant’s social history, including family relationships, marital status, inter​ests, and activities, residence history, and religious affiliations; a statement of the defendant’s medical and psychological history; victim impact statements; and any other information required by the court. Ala. R. Crim. P. 26.3.  


The court may require a presentence report in all cases in which it has either discretion over the penalty to be imposed or authority to sus​pend execution of the sentence.  Ala. R. Crim P. 26.3(a)(1) (emphasis added).  On motion of the court or written motion of either party, the court shall require a written report of a presentence investigation of a defendant convicted of a felony.  Ala. R. Crim. P. 26.3(a)(2) (emphasis added).  This rule of criminal procedure follows section 13A-5-5 of the Code of Alabama that provides:


On motion of the court or written motion of either party, the court shall require a written report of a presentence investigation of a defen​dant convicted of a felony, and such defendant shall not be sentenced or otherwise disposed of before such report has been presented to and con​sidered by the court.

ALA. CODE § 13A-5-5 (1994).


As stated in the commentary to section 13A-5-5, this section makes a presentence investigation, if requested, mandatory in felony cases and discretionary in misdemeanor and violation cases.  Therefore, if a defen​dant has been convicted of a felony and a written motion is made for a presentence investigation, one must be done.


Your question concerns whether a court can order a presentence investigation prior to conviction.  As stated above, the court is only required to order a presentence investigation when the defendant has been convicted of a felony.  The Alabama Court of Criminal Appeals has noted there is nothing in the Alabama Rules of Criminal Procedure or in section 13A-5-5 of the Code of Alabama that states that a presentence report must be conducted after the trial.  Howington v. State, 568 So. 2d 351, 354 (Ala. Crim. App. 1990).  In Howington, the appellant contended that the trial judge was biased because he had access to the presentence report prior to the trial of his case.  Id.  The court found no merit in the appel​lant’s contention that the trial judge was biased.  The court noted that the record indicated the trial judge did not read the presentence report until after the trial, and furthermore, there was no evidence that the appellant was prejudiced by the fact that the trial judge had access to the pre​sentence report.  Id.


Based on the foregoing, it is the opinion of this Office that a court has the discretion to initiate a presentence investigation prior to a finding of guilt.  Your question specifically asks whether a presentence investi​gation can be initiated if the report omits the subject’s statement and the investigation is done at the defendant’s and his or her attorney’s request.  There is nothing in the law that requires the defendant’s statement to be a part of the presentence report.  As stated above, the court has the discre​tion to initiate a presentence investigation.  The defendant’s attorney may request a presentence investigation and report prior to a finding of guilt, but nothing in the law requires the judge to order the investigation and report.


To the extent this opinion conflicts with prior opinions, they are superceded.

CONCLUSION


A court has the discretion to initiate a presentence investigation prior to a finding of guilt.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Wendi B. Molz of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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