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Judge of Probate, Baldwin County

P. O. Box 459

Bay Minette, AL  36507

Probate Judges – Recordation Tax

Where spouses by deed release their right to survivorship in property and become tenants in common, the rec​ordation tax is based on the value of the interests conveyed.

Dear Judge Johns:


This opinion of the Attorney General is issued in response to your request.

QUESTION


We respectfully request an opinion specifi​cally addressing the recordation expense upon a conveyance of a right of survivorship when spouses release their right of survivorship via a deed from both spouses to both spouses as ten​ants in common.


Would the recordation expense be based on the value of the right of survivorship, as opposed to the value of the real estate itself?

FACTS AND ANALYSIS


Section 40-22-1 of the Code of Alabama provides for a recordation tax on the recording of a deed, bill of sale, or other instrument of like character, and states:


No deed, bill of sale, or other instrument of like character which conveys any real or per​sonal property within this state or which conveys any interest in any such property, except the transfer of mortgages on real or personal property within this state upon which the mortgage tax has been paid, deeds or instruments executed for a nominal con​sideration for the purpose of perfecting the title to real estate, the re-recordation of corrected mort​gages, deeds, or instruments executed for the pur​pose of perfecting the title to real or personal prop​erty, specifically, but not limited to, corrections of maturity dates thereof, and deeds and other instru​ments or conveyances, executed prior to October 1, 1923, shall be received for record unless the fol​lowing privilege or license tax shall have been paid upon such instrument before the same is offered for record:  Upon all such instruments which are exe​cuted to convey real or personal property situated in this state of the value of $500 or less there shall be paid the sum of $.50, and upon all such instru​ments executed to convey real or personal property situated in this state of more than $500 in value there shall be paid the sum of $.50 for each $500 or fraction thereof in value of property conveyed by such instrument. . . .

ALA. CODE § 40-22-1 (1998).


Tenancy in common is a form of ownership where each tenant or owner holds an individual interest in property.  Black’s Law Dictionary 1022 (6th ed. 1991).  The interest of a tenant in common does not termi​nate upon his or her prior death.  Id.  There is no right of survivorship, but upon the death of a tenant, his one-half interest in the property passes to his estate or heirs.  Id.

Where property in Alabama is held by parties as joint tenants with right of survivorship, the right of survivorship grants to the survivor the property of the first to die.  ALA. CODE § 35-4-7 (1991);  Clemmons v. Veasey, 435 So.2d 1253 (Ala. 1983).


Under joint tenancy and tenants in common, the property owners each own an undivided interest in the entire property.  Accordingly, the first question that must be resolved is whether in executing a deed releasing the right of survivorship, there has been a conveyance of “any real . . . property within this state or . . . any interest in any such prop​erty. . . .”


There is scant authority, but such as there is, suggests that while the right of survivorship may be released by contract or some other legal process, still it may also be released by deed which purports to convey interest in real property.  See 48A CJS Joint Tenancy § 18 (1981).  The interests conveyed by deed have been described by one court as follows:


By converting their estate by the entireties [joint tenants with right of survivorship in Ala​bama] to an estate in common [tenants in com​mon in Alabama], the parties thereby gave up certain legal rights in exchange for others.  One valuable legal right lost was the right to succeed to the entire estate by outliving the other tenant.  One valuable legal right gained was the right to dispose of their respective interests [by will] . . . 

Pace v. Woods, 177 So. 2d 779 at 780 (Fla. Dist. Ct. App. 1965).


A similar question was considered in an opinion to Honorable Frank H. Riddick, dated August 1, 1991, A.G. No. 91-00346.  In that opinion the prop​erty owners amended a deed to change from tenancy in common to joint tenants with right of survivorship.  It was determined that recordation tax levied under section 40-22-1 was due since there is no exemption from the tax where gran​tors conveyed real property to themselves by deed for the purpose of defining their titles to the property or their survivorship interest.  Id. at 2.  


Accordingly, it is our opinion that if the parties choose to release their survivorship rights by executing a deed conveying from themselves property which they own as joint tenants with right of survivorship to themselves as tenants in common, such a deed does convey an “interest in real property” subject to the recording tax imposed by section 40-22-1.  The interest conveyed is the same interest that would be conveyed if the deed were to a third party; that is, the entire interest in the property.


The final issue as you stated it, is whether the tax base is the value of the right of survivorship or the value of the real property itself.  Here, again, there is little authority upon which to base our opinion.  In the Attorney General’s opinion cited above, it was opined that “the taxes should be based on the fair market value of the interest conveyed which is a determination that must be made from the evidence presented at the time the instrument is submitted for recording.”  Id. at 2.


It is incumbent upon the person seeking to record the deed to establish to the probate judge’s satisfaction the value of interest or inter​ests conveyed, but clearly the value of the real estate itself is the starting point.  If, for example, the underlying real estate has a fair market value of $100,000 but is subject to a mortgage of $90,000, the value of interest conveyed could not be more than $10,000 since that is the value of the entire interest of both parties.  That this is so is reflected in section 40-22-1 where the statute specifically provides that the tax is imposed only on the value in excess of any mortgage or lien on which the mortgage tax has been paid.  Since the interest conveyed is the conveyor’s entire inter​est in the property, the value of the interest conveyed can be ascertain​able.

CONCLUSION


Where spouses by deed release their right to survivorship in prop​erty and become tenants in common, the recordation tax is based on the value of the interests conveyed.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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