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Honorable Jack Williams

Tax Collector

Jefferson County Tax Collector's Office

110 Courthouse

Birmingham, AL  35263-0063

Tax Collectors – Ad Valorem Taxes – Refunds – Law Day

Property sold to the state for non​payment of taxes, and for which title is in the state on October 1 of any given year, cannot be assessed as Class III property for that year.  Redemption of the property after October 1 has no effect upon its classification for that year.

Dear Mr. Williams:


This opinion of the Attorney General is issued in response to your request.

QUESTIONS


1.
Is an individual entitled to a refund based on the difference between assessment as Class II and assessment as Class III on occu​pancy while title to the property is in the state?


2.
Is quit claim deed sufficient as proof of payment?


3.
Would the refund be based on 10% of value for each of the years?


4.
Would refund be due on all years (1991 through 1997) as long as refund was applied for within two (2) years from the date of payment (a) on an assignment of tax deed, (b) on sale to pur​chaser, or (c) on a parcel sold to state?  (The receipt date on 1991 taxes would be the same as the receipt date for 1997.)


5.
If a parcel is sold to state (or a pur​chaser in a tax sale) in May 1998 (1997 tax year) and is redeemed on or before September 30, 1998 (the same year), can the assessee pay the taxes that become due on October 1, 1998, in a Class III?


6.
If property was sold to state (or to a purchaser in a tax sale) in May 1998 (1997 tax year) and redeemed April 1999 (1998 tax year), would the assessee be eligible to petition for a refund for the 1998 tax year based on occupancy?

FACTS, LAW, AND ANALYSIS


Your six questions may be reduced to the following two questions:


When real property used as a residence is sold to the state at a tax sale, but the original owner, who failed to pay the taxes due, continues to occupy the property as his residence, what is the proper tax classification for subsequent tax years?


Does this classification change upon redemption of the property by the original owner/occupier?


The following is a summary of the facts from which your questions arise:

1.
In May 1991, a parcel of real property was sold for taxes due in 1990, pursuant to section 40-10-15 of the Code of Ala​bama.

2.
In July 1994 a tax deed was issued pursuant to section 40-10-135, at which time taxes due for 1990 were collected, being calculated on the property as Class III property pursuant to section 40-8-1 of the Code and section 217 of the Constitution of Alabama, as amended by Amendment 373.  Taxes for the years subsequent to the tax sale were also collected, being calculated on the property as Class II property, pursuant to the same provisions of law.

3.
The original owner redeemed or repurchased the property from the tax deed purchaser, paying the taxes paid by said purchaser.

4.
The original owner now seeks to have the property assess​ment for the years after 1990 recalculated on the basis of a Class III status and petitions for a refund of the difference between Class III and Class II.


The law upon which the answers to your questions depend is found in the statutes and constitutional provisions cited above, which provide, in pertinent part, as follows:


(a)  On and after October 1, 1978, all tax​able property within this state, not exempt by law, shall be divided into the following classes for the purposes of ad valorem taxation:


Class I.   All property of utilities used in the business of such utilities.


Class II.  All property not otherwise classi​fied.


Class III. All agricultural, forest and sin​gle-family owner-occupied residential property, and historic buildings and sites.


Class IV.  All private passenger auto​mobiles and motor trucks of the type commonly known as “pickups” or “pickup trucks” owned and operated by an individual for personal or private use and not for hire, rent or compensa​tion.

ALA. CONST. amend 373.


(a)  On and after October 1, 1978, with respect to ad valorem taxes levied by the state, and, unless otherwise provided, with respect to ad valorem taxes levied by a county, municipal​ity, or other taxing authority other than the state, all taxable property shall be divided into the following classes and no other and shall be assessed for ad valorem tax purposes at the fol​lowing ratios of assessed value to the fair and reasonable market value of such property, or, as may be provided by law, to the current use value of such property:


Class I.   All property of utilities used in the business of such utilities, 30 percent.


Class II.  All property not otherwise clas​sified, 20 percent.


Class III. All agricultural, forest, and resi​dential property, and historic buildings and sites, 10 percent.

*   *   *


(b)  As used herein, the following terms shall have the following meanings, respectively, unless the context clearly indicates otherwise:

*   *   *


(6)  Residential Property.  Only real property, used by the owner thereof exclusively as the owner’s single-family dwelling.

ALA. CODE § 40-8-1(b)(6) (1998).


The probate court of each county may order the sale of lands therein for the payment of taxes assessed on the lands, or against the owners of the lands, when the tax collector shall report to the court that he or she or the holder of a tax lien issued pursuant to Acts 1995, No. 95-408 was unable to collect the taxes assessed against the land, or any mineral, timber or water right or special right, or easement therein, or the owner thereof, without a sale of the land.

ALA. CODE § 40-10-1 (1998).


Such sales shall be made in front of the door of the courthouse of the county at public outcry, to the highest bidder for cash, between the hours of 10:00 A.M. and 4:00 P.M., and shall continue from day to day until all the real estate embraced in the decree has been sold. . . .  [H]e must also enter in such docket, in each case, the land sold under the decree in that case, the pur​chaser thereof and the amount at which it was sold.

ALA. CODE § 40-10-15 (1998).


If no person shall bid for any real estate offered at such sale an amount sufficient to pay the sum specified in the decree of sale, and the costs and expenses subsequently accruing, the judge of probate shall bid in such real estate for the state. . . .

ALA. CODE § 40-10-18 (1998).


When lands have been sold for taxes and bought in for the State of Alabama and have not been redeemed or sold by the state, . . . the Land Commissioner, with the approval of the Gover​nor, may sell the same at private sale to any pur​chaser for cash at the best price obtainable. . . .

ALA. CODE § 40-10-134 (1998).


When lands have been sold by the state, as provided in Sections 40-10-132 and 40-10-134, and the purchase money has been paid, the Land Commissioner, in behalf of the state, shall exe​cute to the purchaser a deed, duly acknowledged, without warranty or covenant of any kind on the part of the state, express or implied, conveying to him all the right, title, and interest of the state in and to the lands purchased by him; and such purchaser shall thereafter have all the right, title, and interest of the state in and to such lands and shall be held and treated as the assignee of all the taxes due upon such lands, or for which they were sold, and the penalties and all of the taxes that should have been under the law assessed upon the same, if they had been the property of a private citizen of the state, and he shall be clothed with all the rights, liens, powers, and remedies, whether as a plaintiff or defendant, respecting said lands as an individual purchaser at the tax collector’s sale would have in similar circumstances; and all such liens and charges as the state had before such sale by the Land Com​missioner shall be enforced in favor of such pur​chaser from him, as under the provisions of law relating to individual purchasers at sales by the tax collector, such purchaser, on failure of his title, shall have his lien and charges assessed by the court or by a jury and may foreclose the same by proceeding at law in such suit.

ALA. CODE § 40-10-135 (1998).


Once the tax sale has taken place, the original property owner/taxpayer, while continuing to occupy the property as a resident, is not the owner thereof.  Thus, the Class III designation no longer applies, and the property must be assessed and taxed as Class II property.  It is the opinion of this Office that redemption of the property does not have an ex post facto effect.  Accordingly, the proper tax classification for the years between the tax sale and the redemption of the property by the original owner is Class II.  This classification is not changed for the tax years in question upon redemption.


We have previously observed that the status of ownership on law day, October 1 of each tax year, determines the class in which the prop​erty is to be assessed and taxed.  Opinion of the Attorney General to Doster McMullen, Tax Assessor, dated February 3, 1998, A.G. No. 98‑00084.

CONCLUSION


1.
A taxpayer, occupying as his residence, property which has been sold to the state for nonpayment of taxes, who subsequently redeems the property, is not entitled to the benefit of a Class III appraisal for the period during which title was in the state.


2, 3, 4.  Because of our answer to Question 1, Questions 2, 3, and 4 need not be considered.


5.
The status of ownership on October 1 determines the class into which the property falls for ad valorem tax purposes and, thus, prop​erty sold for taxes after October 1 of one year and redeemed prior to October 1 of the next year may be assessed as Class III property, if occu​pied by the owner thereof as a residence.


6.
Based on the foregoing, your sixth question is answered no; property sold for taxes and not redeemed by the resident former owner prior to October 1 of any given tax year would not be assessable as Class III property for that tax year, and no refund would be due.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Philip C. Davis of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/PCD/jho
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