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Honorable Paul R. Hubbert

Secretary, Alabama State Tenure Commission

P.O. Box 4177

Montgomery, AL  36103-4177

Education, Boards of – Complaints – Employees, Employers, Employment

A local board of education may have in its proposed regulations a requirement to notify an employee of anonymous complaints filed against him.

A local board of education cannot adopt a policy allowing the destruc​tion of anonymous complaints against employees that are found to be without merit if such complaints have been deemed worthy of an investigation.

Dear Dr. Hubbert:


This opinion of the Attorney General is issued in response to your request.

QUESTION  


1.  Is it permissible for a local board of education to have in its proposed policy regula​tions a requirement to notify an employee of any anonymous complaint(s) filed with the board regarding the employee?

FACTS AND ANALYSIS


Act No. 98-374 relates to personnel records of education employ​ees.  Section 1(h) of Act No. 98-374 states, regarding written policies pertaining to personnel files:


Policies.  Written policies established by a school board pertaining to personnel files which are not inconsistent with this act may remain in effect, consistent with Section 16-1-30, Code of Alabama 1975.

1998 Ala. Acts No. 98-374, section 1(h).


This provision, in and of itself, does not empower a local board of education to establish written policies regarding personnel files.  A school board, pursuant to section 16-1-30(b), is to establish a written educational policy for the board and its employees, provided that representatives of applicable professional organizations have input into the educational pol​icy.  ALA. CODE § 16-1-30(b) (1995).  Personnel policies would be included in the written educational policy.  See Macon County Board of Education v. Bascomb, 527 So. 2d 1331 (Ala. Civ. App. 1988).


Section 1(f) of Act No. 98-374 concerns anonymous complaints, and states:


Anonymous Materials.  Any anonymous complaint or material received by a school offi​cial shall be immediately transmitted to the executive officer.  If the material is deemed worthy of an investigation by the executive offi​cer, it may be investigated.  The results of the investigation shall be reduced to writing, signed by the executive officer, principal, or other des​ignated official in charge of the complaint, dated, attached to the material in question, and placed in the personnel file of the employee.  Any anonymous complaint which is not investigated within 30 calendar days of its receipt by the executive officer shall not be retained, but shall be destroyed.

1998 Ala. Acts No. 98-374, section 1(f).


Rules, regulations, and administrative policy cannot subvert or enlarge on statutory provisions.  Jefferson County Board of Education v. Alabama Board of Cosmetology, 380 So. 2d 913, 915 (Ala. Civ. App. 1980).


Section 1(c) of Act No. 98-374 provides for employee access and response to the contents of his or her personnel record, stating:


Employee Access and Response.  The employee, or any person designated in writing by the employee, may, upon request, review all of the contents in his or her personnel file and receive copies of any documents contained in the file.  No document shall be withheld from the employee or his or her representative.  A repre​sentative of the employee may accompany him or her during the personnel file review.  The employee may answer or object in writing to any material in his or her file and the answer or objection shall be attached to the appropriate material.

1998 Ala. Acts No. 98-374, section 1(c).


Although notice to the employee of complaints, including anony​mous complaints, made against the employee is not specifically provided for in Act No. 98-374, the giving of notice is in keeping with the provi​sions of section 1(c) and with the spirit and letter of the law.  A regula​tion providing for such notice does not subvert or enlarge upon the provi​sions of Act No. 98-374.

CONCLUSION


A local board of education may have in its proposed regulations a requirement to notify an employee of anonymous complaints filed against him.

QUESTION  


2.  If the board of education finds that an anonymous complaint is without merit and there are no other complaints concerning the original complaint filed within a period of six months, is it permissible for local board policy to require in their regulations that the anonymous complaint be removed from the employee’s personnel file?

FACTS, LAW, AND ANALYSIS


Section 1(f) of Act No. 98-374, previously quoted, regarding anonymous complaints, authorizes the destruction of anonymous com​plaints which are not investigated within 30 days.  It is required, however, that the results of anonymous complaints that are deemed worthy of investigation be reduced to writing, signed by the designated official, attached to the material in question, and placed in the employee’s person​nel file.  There is no authority to destroy these complaints.  To adopt a policy or regulation allowing the destruction of anonymous complaints that have been investigated, although they may have been found to be without merit, would subvert and be inconsistent with the provisions of Act No. 98-374.

CONCLUSION


A local board of education cannot adopt a policy allowing the destruction of anonymous complaints against employees that are found to be without merit if such complaints have been deemed worthy of an investigation.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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