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Honorable Heyward C. Hosch III





Attorney, Educational Building Authority

    of the City of Tuscaloosa

P. O. Box 830642

Birmingham, AL  35283-0642

Educational Building Authorities - Competitive Bid Law – Public Works Law - Exemptions - Tuscaloosa County

The State Competitive Bid Law and the Public Works Law are not appli​cable where an educational building authority, organized under section 16-17-1, et seq., of the Code of Ala​bama, issues revenue bonds to finance facilities for a private school when the authority is not a party to the contracts, the school is not an agent of the authority, and there are no public funds obligated or used to pay for such bonds or facilities.

Dear Mr. Hosch:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Whether an educational building authority under chapter 17 of title 16 of the Code of Ala​bama may issue revenue bonds to finance educa​tional facilities for an “educational institution” without compliance with chapter 2 of title 39 and article 3 of chapter 16 of title 41 of the Code of Alabama by such authority or such educational institution if:


(i)
all contracts and purchases for such facilities are made by the educational institution in its own name and not as an agent of the authority, and


(ii)
the educational institution does not act as the agent of the authority with respect to the acquisition and construction of the facilities, and


(iii)
such revenue bonds are payable solely from private funds of the educational institution and not from any funds which are raised by taxation or received from state, county, or municipal sources, and no such public funds are in any way obligated or used for the payment of such bonds or such facilities.

FACTS AND ANALYSIS


In a previous opinion this Office concluded:  “Contracts awarded by educational building authorities or their agents, operating under the pro​vi​sions of Code, Section 16-17-1, et seq., are not exempt from the require​ments of the Alabama Competitive Bid Law.”  Opinion to Honorable Ward McFarland, Chair of the Educational Building Authority of the City of Tus​caloosa, dated May 10, 1995, A.G. No. 95-00213 at 4.


The McFarland opinion applied the Competitive Bid Law because, under that particular financing structure, the privately owned educational institution was acting as the “agent” of the authority “for all construction purposes.”


Under the facts stated in your request, the Educational Building Authority is not contracting either directly or through an agent.  You state that the private school will make purchases and award contracts for the facilities in its own name, and not as agent for the authority, and would pay for such purchases and the obligations under such contracts from the proceeds of revenue bonds of the authority issued for such purposes, and pay the debt service on such revenue bonds from the private funds of the school.  Accordingly, neither the Competitive Bid Law nor the Public Works Law would be applicable.  No opinion is expressed whether the transaction complies with other provisions of chapter 17 of title 16, such opinion being more properly rendered by bond counsel.

CONCLUSION

When an educational building authority issues revenue bonds to finance facilities for a private school, the authority is not a party to the contracts, the school is not an agent of the authority, and there are no public funds obligated or used to pay for such bonds or facilities, neither the Competitive Bid Law nor the Public Works Law are applicable.


I hope this opinion answers your question.  If this office can be 

of further assistance please contact Aaron W. Nelson, Legal Division, Department of Examiners of Public Accounts.





Sincerely,





BILL PRYOR





Attorney General





By:





CAROL JEAN SMITH





Chief, Opinions Division
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