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Honorable Stanley E. Munsey

Attorney, Colbert County Tourism and Convention Bureau

Stanley E. Munsey & Associates, P.C.

P. O. Drawer 409

Tuscumbia, AL  35674

Employees, Employers, Employment – Attorneys Fees – Boards of Direc​tors

The Colbert County Tourism and Convention Bureau may pay legal fees of the board members and the executive director if the board of the Bureau determines that:  (1) the Bureau has a proper corporate inter​est in the action; (2) the actions allegedly committed were done by the board members and the executive director in the discharge of their official duties; and (3) the board members and the executive director acted honestly and in good faith.  The board, acting in its fiduciary capacity of public trust, must make a determination as to whether the tests are met.  Upon determining that the aforementioned tests have been sat​isfied, the board shall decide whether to expend funds in the defense of the board members and the executive director.

Dear Mr. Munsey:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Is the Colbert County Tourism and Con​vention Bureau legally authorized to either pay the individual’s attorney’s fees or to reimburse those fees to the board members who have already paid those fees when the board members were the subject of a complaint filed with the Ethics Commission?  Since the first request was submitted, a civil action has been filed against the Tourism and Convention Bureau and each of the board members and the executive director individually and in their official capacities, seeking civil damages for what is claimed to have been the same retaliatory discharge that was alleged to the Ethics Commission.  May the Bureau pay the legal fees of the members, the executive director, and the Bureau for the defense of that civil action?

FACTS, LAW, AND ANALYSIS


The request states:

FACTS:  On February 11, 1998, each board member and the Executive Director of the Col​bert County Tourism and Convention Bureau were the subjects of a complaint filed with the Alabama Ethics Commission alleging a violation of section 36-25-24 (“Whistleblower statute”) of the Code of Alabama, as amended.  Each of the board members and the executive director employed legal counsel to represent them before the Ethics Commission.  The Ethics Commission found there was insufficient evidence to find a violation.


You further informed this Office that the Colbert County Tourism and Convention Bureau was established by Act No. 87-254 as a public corporation to attract conventions and visitors to Colbert County.  1987 Ala. Acts No. 87-254, 356.


The Attorney General has opined on several occasions that a public corporation can, in its discretion, pay attorneys fees for board members if the board, acting in its fiduciary capacity, determines that certain tests are fully met.  Opinions to Honorable Ronnie Bazzell, dated September 8, 1997, A.G. No. 97-00273 and to Honorable James E. Turnbach, dated May 12, 1997, A.G. No. 97-00181.  Quoting from the opinion to Mr. Turnbach:


This office has stated in several prior opinions that in keeping with City of Montgom​ery v. Collins, 355 So.2d 1111 (Ala. 1978) and City of Birmingham v. Wilkerson, 239 Ala. 199, 194 So. 548 (1940) a municipality or other public entity in its discretion may expend funds for the legal defense of city officials or officers of the public entity if certain tests are met.  Quarterly Reports of the Attorney General, Vol. 175, p. 16; opinions to Michael J. Salmon, Attorney, Orange Beach Water, Sewer and Fire Protection Author​ity, dated February 24, 1983, A.G. No. 83-00202, and to Honorable James P. Nix, City of Fairhope, dated October 30, 1980, A.G. No. 81-00046.  These tests, as set out in the opinion of the Attorney General found at Quarterly Reports of the Attorney General, Vol. 175, p. 16, are as follows:


The municipal corporation must have a proper interest in the action.  The acts allegedly commit​ted must have been done by the offi​cials in the discharge of their corpo​rate duties.  And the officials must have acted honestly and in good faith.  City of Montgomery v. Collins, 355 So.2d 1111 (Ala. 1978); City of Birmingham v. Wilkinson, 239 Ala. 199, 194 So. 548 (1940).


When, in the judgment of the municipal governing body, the above-quoted tests have been satis​fied, then and only then may the governing body decide whether to expend funds for the defense of city council members.

These same tests can be applied to the payment of attorney’s fees by a public corporation in defending board members or officers of the cor​poration.  Opinion of the Attorney General to Honorable Bruce N. Wilson, Attorney for the Industrial Development Board of the City of Jackson, dated August 4, 1988, A.G. No. 88‑00411.

Id. at 3-4.


In applying the above quoted-tests, the board of the Tourism and Convention Bureau must first make a determination that the Bureau has a proper interest in the action.  The Alabama Supreme Court in determining the scope of “proper corporate interest” stated:  “Matters of ‘proper cor​porate interest,’ recognized as the polestar in questions of this kind, do not remain static but expand with the growth of other public interest.”  Collins, 355 So. 2d at 1114.  The Court set forth several factors to be viewed in determining whether an action is a “proper corporate interest.”  “Whether that action was a matter of ‘proper corporate interest’ might, at least in part, depend upon the existence of a risk of litigation against the city itself. . . .”  Id.  Furthermore, the Court stated that other factors such as the continued good morale of employees or other equally compelling interests might fall within the scope of proper corporate interest.  Id. at 1115.


The board of the Bureau shall also determine whether the acts allegedly committed were done by the board members in the discharge of their corporate duties, and whether the board members acted honestly and in good faith.  In addition, the board of the Bureau must act in its fiduci​ary capacity of public trust when making a determination as to whether the tests are met.  Attorney General’s Opinion to Honorable James E. Turnbach, dated of May 12, 1997, A.G. No. 97-00181.


Upon a determination that the aforementioned tests have been satis​fied, the board shall then make a determination of whether to expend the funds for the defense of the board members.

CONCLUSION


The Colbert County Tourism and Convention Bureau may pay legal fees of the board members and the executive director if the board of the Bureau determines that:  (1) the Bureau has a proper corporate interest in the action; (2) the actions allegedly committed were done by the board member and the executive director in the discharge of his official duties; and (3) the board member and the executive director acted honestly and in good faith.  The Bureau must act in its fiduciary capacity of public trust when making a determination as to whether the tests are met.  Upon determining that the aforementioned tests have been satisfied, the board shall then decide whether to expend funds in the defense of the board members and the executive director.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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