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Honorable L. N. Hagan, Director

Department of Public Safety

Post Office Box 1511

Montgomery, AL  36102-1511

Firearms – Public Safety, Depart​ment of – State Records Commission

The statements of purchases of pis​tols sent to the Department of Public Safety by the seller of the pistols are public records under section 41-13-1 and cannot be destroyed without the advice and consent of the State Rec​ords Commission.

Dear Colonel Hagan:


This opinion of the Attorney General is issued in response to your request.

QUESTION


It is my interpretation of section 13A‑11-77 that the seller is required to retain his record for six years, further that no requirement is placed on the Director of Public Safety to retain these rec​ords once received.


I am specifically requesting your opinion as to whether the Department’s interpretation is proper.

FACTS, LAW, AND ANALYSIS


Section 13A-11-77 of the Code of Alabama provides:


No seller shall deliver a pistol to the pur​chaser thereof until 48 hours shall have elapsed from the time of the application for the purchase thereof, and, when delivered, the pistol shall be securely wrapped and shall be unloaded.  At the time of applying for the purchase of a pistol, the purchaser shall sign in triplicate and deliver to the seller a statement containing his full name, address, occupation, color, place of birth, the date and hour of application, the caliber, make, model and manufacturer’s number of the pistol to be purchased and a statement that he has never been convicted in this state or elsewhere of a crime of violence.  The seller shall within six hours after such application, sign and attach his address and forward by registered or certified mail one copy of such statement to the chief of police of the municipality or the sheriff of the county of which the seller is a resident; the duplicate duly signed by the seller shall within seven days be sent by him with his address to the Director of Public Safety; and he shall retain the triplicate for six years.  This section shall not apply to purchases by licensed retailers from manufacturers, wholesalers or jobbers, or to pur​chases by wholesalers or jobbers from manufac​turers.

ALA. CODE § 13A-11-77 (1994).


A “public record” is defined at section 41-13-1 of the Code of Ala​bama as follows:


As used in this article, the term “public records” shall include all written, typed or printed books, papers, letters, documents and maps made or received in pursuance of law by the public officers of the state, counties, munici​palities and other subdivisions of government in the transactions of public business and shall also include any record authorized to be made by any law of this state belonging or pertaining to any court of record or any other public record authorized by law or any paper, pleading, exhibit or other writing filed with, in or by any such court, office or officer.

ALA. CODE § 41-13-1 (1991).  The statement of the purchaser of a pistol required by section 13A-11-77 is a public record as defined in section 41-13-1.


The destruction of public records having no significance, impor​tance, or value is provided for at section 41-13-5 of the Code of Alabama.  Section 41-13-5 states:


Any public records, books, papers, news​papers, files, printed books, manuscripts, tapes or other public records which have no signifi​cance, importance or value may, upon the advice and recommendation of the custodian thereof and upon the further advice, recommendation and consent of the state or local government records commission be destroyed or otherwise disposed of.  The state and local government records commissions are hereby authorized and empow​ered to make such orders, rules, and regulations as may be necessary or proper to carry the provi​sions of this section into effect.

ALA. CODE § 41-13-5 (1991).


The advice, recommendation, and consent of the State Records Commission must be obtained before the Department of Public Safety determines that such records are not to be kept.


The State Records Commission, pursuant to section 41-13-21 of the Code of Alabama, is charged with the responsibility of determining which state records are to be permanently preserved and which state records may be destroyed.  Section 41-13-21 provides in pertinent part:


The state records commission shall be charged with the responsibility of determining which state records shall be permanently pre​served because of historical value, which state records may be destroyed or otherwise disposed of after they have been microfilmed and which state records may be destroyed or otherwise dis​posed of without microfilming.  The commission may classify the different types of records accordingly.


No state officer or agency head shall cause any state record to be destroyed or otherwise dis​posed of without first obtaining approval of the state records commission; provided, however, that records of the courts within the unified judi​cial system may be disposed of in the manner and in accordance with such procedures as may be prescribed by rule of the supreme court, after consultation with the state records commission

. . . .

ALA. CODE § 41-13-21 (1991) (emphasis added).


As required by sections 41-13-5 and 41-13-21, the Director of Pub​lic Safety must consult with and obtain the advice and consent of the State Records Commission for the destruction of the pistol statements filed with the Department of Public Safety.  If the State Records Commission con​sents to the destruction of the statements of the purchasers of pistols after they have been microfilmed, or that such retention is not necessary, these statements may be destroyed.  If the State Records Commission deter​mines that the statements should be kept at least for a period of time, a retention schedule should be set up by the Department of Public Safety after consulting with the Records Commission.

CONCLUSION


The statements of purchases of pistols sent to the Department of Public Safety by the seller of the pistols are public records under section 41-13-1 and cannot be destroyed without the advice and consent of the State Records Commission.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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