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Honorable Patrick H. Boone





Attorney for City of Vestavia Hills

New South Federal Savings Building

215 North 21st Street, Suite 705

Birmingham, AL  35203

Municipalities – Municipal Ordinances - Animals - Jefferson County - Shelby County

The City of Vestavia Hills is authorized to prohibit the keeping of a vicious or dangerous dog in the city.  It may also require that the dog be safely and securely kept so that the dog will not run at large and cause injury.

The City of Vestavia Hills is authorized to require the owner of a vicious or dangerous dog to remove the dog from the city.

Dear Mr. Boone:


This opinion of the Attorney General is issued in response to your request.


Your first question is presented as a statement of what is considered to be a vicious and dangerous animal under the proposed amendment to Ordinance No. 821 of the City of Vestavia Hills relating to the control of dogs and the prevention of rabies in that city.  No specific question was asked.  The Attorney General is therefore unable to address this matter.

QUESTION 2


May the City of Vestavia Hills legally amend Ordinance No. 821 by making it unlawful for a person, firm, corporation, partnership, or any other legal entity to keep, harbor, or main​tain a vicious and dangerous dog in the City of Vestavia Hills?

FACTS, LAW, AND ANALYSIS


Municipalities are authorized to adopt ordinances to protect the public health, safety, and welfare of its citizens.  ALA. CODE § 11-45-1 (1989).


Section 3-7A-1 and following provisions provide for rabies protec​tion.  ALA. CODE §§ 3-7A-1 to 3-7A-15 (1996).  Section 3-7A-14 pro​vides:


Nothing in this chapter shall be held to limit in any manner the power of any municipal​ity to prohibit dogs or cats from running at large, regardless of rabies immunization status as herein provided; nor shall anything in this chap​ter be construed, in any manner, to limit the power of any municipality to further control and regulate dogs or cats in such municipality.

ALA. CODE § 3-7A-14 (1996).


The impoundment and destruction of animals running at large in cities and towns is provided at section 11-47-110 of the Code of Alabama, which states:


All cities and towns of this state shall have the power to regulate and prevent the running at large on the streets of all horses, mules, cows, hogs, dogs or other animals and to pass all laws necessary for the impounding and sale of such animals and destruction of dogs and to regulate and prohibit the driving of livestock in droves through the streets of a city or town.

ALA. CODE § 11-47-110 (1992).


By local option, a county governing body may prohibit dogs from running at large except in cities and towns that require a license tag to be kept on dogs.  ALA. CODE § 3-1-5 (1996).


A ferocious dog is looked upon as hostis humani generis, and as having no right to his life which man is bound to respect.  Sentell v. New Orleans & C.R. Co., 166 U.S. 698, 702 (1897).  It has been determined that the provisions of a city charter authorizing the city to tax, regulate, or prohibit the keeping of dogs and to authorize the destruction of the same when at large, were valid and not in violation of the Fifth Amend​ment to the Constitution.  Id. at 704.  Legislation of a drastic nature is necessary to protect persons and property from vicious animals.  Id. at 706.


Property in dogs is an imperfect or qualified right, the possession of which may be subject to peculiar and even drastic police regulation with​out depriving owners of any constitutionally protected property rights.  Owen v. Hampson, 258 Ala. 228, 232, 62 So. 2d 245, 247 (1952); Johnston v. Atlanta Humane Society, 173 Ga. App. 416, 417, 326 S.E.2d 585, 587 (1985).


Section 11-47-117 of the Code of Alabama empowers a city to abate public nuisances and to prevent injury or annoyances from anything dan​gerous, offensive, or unwholesome.  ALA. CODE § 11-47-117 (1992).  If a municipality enacts an ordinance that specifically provides a mechanism for determining whether a particular dog is vicious or dangerous, the municipality may prohibit the keeping, harboring, or maintaining of a vicious and dangerous dog, within the city limits, as a nuisance.  The determination of whether a particular dog is vicious and not to be kept in the city must be made on a case-by-case basis.  The owner or keeper of the dog should be afforded due process through notice and an opportunity to be heard.  See Thiele v. City and County of Denver, 312 P. 2d 786, 791 (Colo. 1957).


A municipality is further authorized to require that vicious dogs be safely and securely kept so that the dogs will not run at large and cause harm.


It is further unlawful to own or keep a dog with the intent that such dog is to be engaged in the exhibition of fighting with another dog.  ALA. CODE § 3-1-29 (1996).


The liability of the owner of a dog that bites or injures another per​son while on property owned or controlled by the owner is set out at sec​tion 3-6-1 through section 3-6-4 of the Code of Alabama.  ALA. CODE § 3-6-1 to § 3-6-4 (1996).

CONCLUSION

The City of Vestavia Hills is authorized to prohibit the keeping of a vicious or dangerous dog in the city.  It may also require that the dog be safely and securely kept so that the dog will not run at large and cause injury.

QUESTION 3


May the City of Vestavia Hills legally amend Ordinance No. 821 by requiring the owner of a vicious and dangerous dog who keeps, har​bors, or maintains said vicious and dangerous dog in the city to permanently remove the dog from the corporate city limits?

FACTS, LAW, AND ANALYSIS


As stated above, the City of Vestavia Hills may prohibit the keeping of a vicious or dangerous dog, and can also require that it be securely and safely kept.


Pursuant to section 11-47-110 of the Code, a municipality can pro​vide for the impoundment and destruction of dogs running at large.  ALA. CODE § 11-47-110 (1992).  Cities and towns may also abate nuisances to prevent injury or annoyance from anything dangerous.  ALA. CODE § 11-47-117 (1992).


This Office determines that a municipality can require the owner of a vicious or dangerous dog to permanently remove the dog from the corporate limits of the city.  The municipality can further provide for the impound​ment or destruction of the dog if the dog is running at large.  See Opinions of the Attorney General to Honorable Robert Hall, dated July 15, 1991, A.G. No. 91-00318 and to Honorable Rex Fronduti, dated March 21, 1991, A.G. No. 91-00204.

CONCLUSION

The City of Vestavia Hills is authorized, by ordinance, to require the owner of a vicious or dangerous dog to remove the dog from the city.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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