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Honorable Arthur Payne

Member, House of Representatives

2825 2nd Street, N.W.

Birmingham, AL  35215

Elections – Voting – Referendum Election

Chapter 49B of Title 11 of the Code of Alabama is inoperative and has no further effect in Jefferson County. 

Absent specific legislative authority, a county does not have the authority to include an advisory referendum on a ballot.

Jefferson County does not currently have specific legislative authority to levy a sales tax to fund a public transportation system.

Acts of the Legislature are presumed to be constitutional until held other​wise by a court of competent juris​diction.

Dear Representative Payne:


This opinion of the Attorney General is issued in response to your request.

QUESTIONS 1 & 2


Is Title 11, Chapter 49B now “inoperative and void” since a majority affirmative vote was not received at the next general, primary or spe​cial election?  (All three of these types of elec​tions have now taken place since the passage of Act No. 97‑678).


Alternatively, since the proposition on the ballot did not receive a majority of affirmative votes, is chapter 49B of “no further effect” as provided in subsection (g)?

FACTS AND ANALYSIS


Sections 11‑49B‑1 through 11‑49B‑23 of the Code of Alabama pro​vide for the creation of a public transportation service in Class 1 munici​palities.  ALA. CODE §§ 11‑49B‑1 to 11‑49B‑23 (Supp. 1998).  These provisions became effective on August 1, 1997.  Sections 11‑49B‑3 and ‑4 provide for the organization of a transit authority to be incorporated as a public corporation.  Section 11‑49B‑22 states:


(a) The authority shall, subject to a refer​endum in the counties it proposes to serve, levy, in addition to all other taxes, including, but not limited to, municipal gross receipts license taxes, a ¼ percent privilege license tax against gross sales or gross receipts, provided, however, that the rate of such tax on any person, firm, or cor​poration engaged in the type of business described in Section 40‑23‑2(4) shall be an amount equal to 1/32 percent of the gross pro​ceeds from sales described in such section.

* * *


(g) This chapter shall be inoperative and void unless it is approved by a majority of the qualified electors of the county who vote thereon at the next general, primary, or special election in the county.  The election shall be held and conducted as are elections on constitutional amendments on a date determined by the county commission.  Notice of the election shall be given by the judge of probate and shall be pub​lished once a week for three successive weeks before the day of the election.  On the ballots used at the election, the proposition to be voted on shall be stated substantially as follows:

     “Do you favor the local law authorizing the authority to levy a ¼ percent sales tax to be used to fund the transportation authority?  Yes___________ No__________.”


If a majority of the votes cast at the elec​tion are affirmative votes, this chapter shall have full force and effect on the first day of the sec​ond month following the election.  If a majority of the votes cast are negative votes, this chapter shall have no further effect.  The judge of pro​bate shall certify the results of the election to the Secretary of State.


(h) The failure of the referendum in one county shall not preclude the establishment of an authority, and subsequent referendums may be held pursuant to this section without prior legis​lative approval.

ALA. CODE § 11‑49B‑22 (Supp. 1998) (emphasis added).


Your request states and the sample ballot you provided shows that at the general election held on November 3, 1998, the following proposi​tion appeared on the ballot in Jefferson County:

JEFFERSON COUNTY

ADVISORY VOTE FOR ¼ CENT

SALES TAX TO FUND BARTA


Do you favor the creation of a county‑wide regional transportation authority for Jefferson County known as the Birmingham Area Regional Transit Authority (“BARTA”), pursuant to Act No. 97‑678, as amended, and which will be funded by a county‑wide ¼ cent sales tax?


The language in this proposition is substantially the same as the language that is required by Act No. 97‑678.  The certificate of the elec​tion results from Jefferson County discloses that the affirmative votes for this proposition were 85,621 and the negative votes were 90,341.


Subsection (g) of section 11‑49B‑22 provides that chapter 49B shall be “inoperative and void” unless approved by a majority of the electors of the county who vote on the question at the next general, primary, or spe​cial election in the county.  Subsection (g) also provides that chapter 49B “shall have no further effect” if the majority of the votes cast are negative votes.  The majority of the votes were negative votes; therefore, according to the express terms of the Act, chapter 49B is “inoperative and void” and of “no further effect” in Jefferson County.

CONCLUSION


Chapter 49B of Title 11 of the Code of Alabama is inoperative and has no further effect in Jefferson County.

QUESTION 3

Does a county have legal authority to include an advisory referendum on a ballot absent specific legislative authority?

FACTS AND ANALYSIS

As a political subdivision of the state, a county can exercise only that authority conferred on it by law.  Jefferson County v. Johnson, 333 So. 2d 143, 145 (Ala. 1976).  Our research does not reveal any general authority for a county to include an advisory referendum on a ballot.  This Office has previously held that a municipality is not authorized to spend funds to conduct a referendum, but a referendum could be held if there is no cost to the municipality and no municipal employees or officials are used to conduct the election.  Opinion to Honorable Jimmy S. Calton, City Attorney, City of Eufaula, dated October 13, 1993, A. G. No. 94‑00001.  

CONCLUSION

Absent specific legislative authority, a county does not have the authority to include an advisory referendum on a ballot.

QUESTION 4

Does the Jefferson County Commission currently have legal authority to levy a ¼% sales tax to fund a public transportation system?

FACTS AND ANALYSIS

County commissions do not have inherent power to tax.  Ex parte Coffee County Commission, 583 So. 2d 985, 986 (Ala. 1991).  Conse​quently, the authority to impose county taxes must proceed from a spe​cific legislative expression.  Coffee County Commission v. Townsend, 583 So. 2d 983, 984 (Ala. Civ. App. 1994);  Newton v. City of Tusca​loosa, 36 So. 2d 487, 492 (Ala. 1948).  Section 11‑49B‑22 of the Code of Alabama authorized the levy of tax to fund a public transportation system; however, as stated under questions 1 and 2 above, Chapter 49B of Title 11 is no longer in effect in Jefferson County.  Accordingly, the Jefferson County Commission does not have the authority to levy a sales tax to fund a public transportation system.

CONCLUSION

Jefferson County does not currently have specific legislative authority to levy a sales tax to fund a public transportation system.

QUESTION 5


Can the Legislature constitutionally dele​gate taxing authority to an authority such as the one created in Act No. 97‑678 (section 11‑49B-22)?

FACTS, ANALYSIS, AND CONCLUSION

This question arises because section 11‑49B‑22 provides that the transit authority may levy a tax, subject to a referendum to be held in the county in which the authority will serve.  Validly enacted acts of the Legislature are presumed to be constitutional until they are determined to be otherwise by a court of competent jurisdiction.  State Board of Health v. Greater Birmingham Ass’n of Homebuilders, Inc., 384 So. 2d 1058, 1061 (Ala. 1980).  It is the policy of the Attorney General to refrain from deciding questions of constitutionality as this is the function of the courts.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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