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Honorable Nikki Owen Smallwood

Cleburne County Revenue Commissioner

120 Vickery St. – Courthouse Rm. 102

Heflin, AL  36264

Revenue Commissioners – Compensation – Fire Protection Tax

The entities receiving the fire tax pursuant to Amendment No. 586 must participate in the pro rata expense distributions provided in sections 40‑7‑68 and 40‑6A‑2 of the Code of Alabama.

Dear Commissioner Smallwood:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Does Act No. 96‑205 prohibit the entity receiving the fire tax from participating in the pro rata share of the appraisal/mapping budget as provided in section 40‑7‑68 of the Code of Ala​bama and the cost of the official’s salary in sec​tion 40‑6A‑2?

FACTS AND ANALYSIS


Act No. 96‑205 proposed a constitutional amendment for the col​lection and levying of a tax for fire protection services in Cleburne County.  1996 Ala. Acts No. 96‑205, 233.  Amendment No. 586, ratified on June 19, 1996, provides in pertinent part as follows:


In addition to all other taxes now or here​after provided by law, there shall be levied and collected in Cleburne County a special property tax of two mills on each one dollar’s worth of taxable property as assessed for the state ad valo​rem taxation during the preceding year.  The pro​ceeds of the additional taxes levied by this amendment shall be used exclusively for fire protection services.


The Revenue Commissioner of Cleburne County shall assess the tax herein provided for and shall collect the tax in the same manner and method that other ad valorem taxes are collected.  The proceeds of the tax shall be paid by the commissioner directly to the Cleburne County Volunteer Fire Department Association.  The proceeds shall be divided by the association among the eligible volunteer fire departments in the county.

ALA. CONST. amend. 586 (emphasis added).


Each agency in a county receiving a portion of the ad valorem prop​erty taxes must share in the expenses of the reappraisal/equalization pro​gram.  Section 40‑7‑68 of the Code of Alabama provides:


The cost of any program for the equaliza​tion of ad valorem taxes shall be prorated by each county governing body to each agency therein on the basis of the proportion of the mon​eys received by each agency in the county to the total amount received by all agencies of such county.

ALA. CODE § 40‑7‑68 (1998).


Similarly, each entity in the county receiving ad valorem tax pro​ceeds must share in the expenses of the salary of the county’s revenue commissioner if the county has adopted the appropriate resolution.  See Opinion to Honorable Woodford W. Dinning, Jr., Attorney for Marengo County Commission, dated August 20, 1985, A. G. No. 85‑00480.  Section 40‑6A‑2 of the Code of Alabama provides in pertinent part:


On or after May 3, 1990, and upon approval by the county governing body of a resolution of authorization, the tax assessors, tax collectors, revenue commissioners, license com​missioners, or other tax officials whose primary duty is assessing and/or collecting ad valorem taxes in the various counties of this state, shall be compensated by an annual salary, each of such officials to receive as a minimum, except as hereinafter provided, an annual salary in the amount specified by the following schedule. . . .  The sala​ries, as above determined shall be paid on a pro rata basis out of the money collected each tax year into the general fund of each respective county of the state, and thereafter paid from said fund to such officials in equal install​ments.  The pro rata share of the officials’ sala​ries to be paid by each fund or agency receiving ad valorem taxes, shall be determined in each county by computing the percentage that the total collec​tions for each fund or agency bears to the total collections of ad valorem taxes.

ALA. CODE § 40‑6A‑2 (1998).


Neither section 40‑7‑68 nor section 40-6A-2 provides exceptions to the tax-receiving entities that must participate in the pro rata expenses; thus, all tax-receiving entities must participate unless excepted.  Amend​ment No. 586 provides that the taxes therein shall be levied and collected “in the same manner and method that other ad valorem taxes are col​lected.” ALA. CONST. amend. 586.  No specific exception is provided to remove the fire tax-receiving entities from the equalization and salary pro rata expense dis​tributions.  The amendment does provide that the “pro​ceeds” of the additional taxes shall be used exclusively for fire protection services.  The proceeds are those funds remaining after the administrative costs (equalization and salary pro rata expense distributions) of collecting the taxes have been paid.  

CONCLUSION


The entities receiving the fire tax pursuant to Amendment No. 586 must participate in the pro rata expense distributions provided in sections 40‑7‑68 and 40‑6A‑2 of the Code of Alabama.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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