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Honorable Henry K. Stough

Executive Director

Montgomery Area Mental Health Authority

101 Coliseum Blvd.

Montgomery, AL 36109

Mental Health Authorities - Mental Health - Medicaid - Montgomery County

An employee of a regional mental health agency incorporated pursuant to section 22-51-1, et seq., of the Code, who meets the qualifications established by the Medi​caid Agency or the Department of Mental Health and Mental Retardation to provide treatment to a person suffering from a mental illness, may be considered by the probate judge as a qualified mental health professional for purposes of involuntary civil commitment proceedings.

Dear Mr. Stough:


This opinion of the Attorney General is issued in response to your request.  Your question concerns the application of § 22-52-7(c) of the Code of Alabama.

QUESTION

Is a professional staff member of a regional mental health agency incorporated pur​suant to section 22-51-1, et seq., of the Code of Alabama, a "qualified mental health profes​sional" for purposes of section 22-52-7(c) of the Code when such staff member meets the Alabama Medicaid Agency and the Alabama Department of Mental Health and Mental Retardation rules and/or requirements to provide examinations, assessments, and/or court testimony?

FACTS AND ANALYSIS

In 1974, a three-judge court, in litigation styled Lynch v. Baxley, 386 F. Supp. 378 (M.D. Ala. 1974), held the involuntary civil commitment statutes in the State of Alabama violated the due process clause of the Fourteenth Amendment.  In declaring the statutes unconstitutional, the injunction issued by the Court required future commitments to be predi​cated on procedural and substantive due process requirements.


In response to the injunction issued in Lynch, the Legislature enacted a new civil commitment statute in 1975.  1975 Ala. Acts No. 1226, 2562.  This statute provided that when a petition is filed seeking involuntarily to commit civilly a person on the ground that such person is mentally ill, the probate judge may order that the person be brought before the court to determine what limitations, if any, should be placed on the person's liberty pending further hearings and "may order such person to appear at designated times and places to be examined by medical doc​tors and mental health professionals."  1975 Ala. Acts No. 1226, 2562-63.

In 1977, the Legislature amended and revised the civil commitment statute.  1977 Ala. Acts No. 670, 1143.  The Legislature provided that when a petition is filed involuntarily to commit civilly a person on the ground that such person is mentally ill and the petition seeks to have limitations placed upon the liberty of the person pending the outcome of a final hearing on the merits, the probate judge "may order such person to appear at designated times and places to be examined by licensed medical doctors and licensed mental health professionals."  1977 Ala. Acts No. 670, 1145-46.  This section of the involuntary civil commitment statute remained unchanged until 1991 when the Legislature once again revised the civil commitment statute.  1991 Ala. Acts No. 91-440, 783.  Section 8 of this Act (codified as section 22-52-7 of the Code) changed the language in the civil commitment statute and added the phrase “qualified mental health professional” as follows:

The probate judge shall order the respon​dent to appear at the times and places set for hearing the petition and may order the respondent to appear at designated times and places to be examined by licensed medical doctors or quali​fied mental health professionals.  If the respon​dent does not appear as ordered by the probate judge, the probate judge may order the sheriff of the county in which the respondent is located to take the respondent into custody and compel the respondent's attendance as ordered by the probate judge.  If temporary treatment or admittance to a hospital is ordered for the respondent, such treatment shall be supervised by a licensed medi​cal doctor or qualified mental health professional who has willingly consented to treat the respon​dent, and admission to a hospital shall be ordered by a licensed medical doctor who has willingly consented to admit and treat the respondent.  

ALA. CODE § 22-52-7(c) (1997).


In 1996, the three-judge court dissolved and vacated the injunction in Lynch. The court ruled that Alabama's civil commitment statute com​plies with the requirements of the due process clause of the Fourteenth Amendment.  Lynch v. Sessions, 942 F. Supp. 1419 (M.D. Ala. 1996).


Although Act No. 91-440 provided definitions for many phrases used in the civil commitment statute, see section 22-52-1.1, the Legisla​ture has never defined "mental health professional," "licensed mental health professional," or "qualified mental health professional."  The fun​damental rule of statutory interpretation is to determine and give effect to the intent of the Legislature.  Ex parte State Department of Revenue, 683 So. 2d 980, 983 (Ala. 1996).  The general rules of statutory interpretation set forth by the Supreme Court of Alabama are:

If possible, the intent of the Legislature should be gathered from the language of the stat​ute itself.  If the statute is ambiguous or uncer​tain, the court may consider conditions that might arise under the provisions of the statute and examine results that will flow from giving the language in question one particular meaning rather than another.  In deciding between alter​native meanings to be given to an ambiguous or uncertain statutory provision, we will not only consider the results that flow from assigning one meaning over another but will also presume that the Legislature intended a rational result; one that advances the Legislative purpose in adopting the Legislation, that is workable and fair, and that is consistent with related statutory provi​sions.  

John Deer Co. v. Gamble, 523 So. 2d 95, 99-100 (Ala. 1988).  

The purpose of section 22-52-7 of the Code of Alabama is to allow a person who is subject to involuntary civil commitment proceedings to be brought before the probate court immediately after being taken into cus​tody.  Pope v. Alston, 537 So. 2d 953 (Ala. Civ. App. 1988). The probate judge is given the authority to order the person to be examined by "licensed medical doctors or qualified mental health professionals" to assist the court in determining if temporary treatment should be ordered pending the final hearing on the petition.  In many cases, the opinions formed by the licensed medical doctor or qualified mental health profes​sional as a result of this examination are admitted into evidence at a hearing on the petition.  

By not defining the phrase "qualified mental health professional" the Legislature intended these words should be given their commonly understood meaning.  State of Alabama Dept. of Transp. v. McLelland, 639 So. 2d 1370 (Ala.1994).  Within the mental health system a "qualified mental health professional" is a person who is recognized because of his education and training as competent to provide treatment to persons suf​fering from a mental illness.  The Administrative Code of the Alabama Medicaid Agency, Rule No. 560-X-47-.04(1) recognizes a mental health professional as a person who possess certain qualifications, e.g., a licensed physician, licensed psychologist.  Likewise, the Alabama Department of Mental Health and Mental Retardation in its Administrative Code, Rule No. 580-2-12-.01, recognizes that certain persons because of their education and training are qualified to provide treatment, e.g., a per​son with a master's degree in psychology, social work, counselor, or psy​chiatric nursing with a minimum of three years post-master's relevant clinical experience. See, also, Wyatt v. Stickney, 344 F. Supp. 373 (M.D. Ala. 1972) (recognizing persons with certain educational qualifications as mental health professionals).  Therefore, it is the opinion of this Office the Legislature intended that the phrase "qualified mental health profes​sional," as used in the civil commitment statute, refers to a person recog​nized within the mental health system as qualified because of education and training to provide treatment services to a person suffering from a mental illness.

CONCLUSION

A professional staff member of a regional mental health agency incorporated pursuant to section 22-51-1, et seq., of the Code of Alabama, who meets the Alabama Medicaid Agency or Alabama Department of Mental Health and Mental Retardation rules and/or requirements to pro​vide examinations, assessments, and treatment to a person suffering from a mental illness, may be considered by the probate judge as a "qualified mental health professional" for purposes of section 22-52-7(c) of the Code of Alabama.

I hope this opinion answers your question.  If this Office can be of any further assistance, please contact G. Rick Trawick, Legal Division, Department of Mental Health and Mental Retardation.

Sincerely,

BILL PRYOR







Attorney General







By:


CAROL JEAN SMITH







Chief, Opinions Division
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