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Honorable Douglas C. Martinson, II






Attorney, Town of Triana

Martinson & Beason, P.C.

P. O. Box 19048

Huntsville, AL  35804

Gasoline Tax - Municipalities - Madison County

Seven cent gasoline tax revenues may be used by municipalities to pay for cutting grass on the rights-of-way of public roads as part of the maintenance of roads.  Four cent and five cent gasoline tax revenues can​not be used to pay for cutting grass on public road rights-of-way unless such mowing is part of the rehabili​tation or restoration of the road.

Dear Mr. Martinson:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Can the Town of Triana use the four cent, five cent, or seven cent gasoline tax revenue to cut grass on rights-of-way of public roads?

FACTS, LAW, AND ANALYSIS


Amendment No. 354 to the Constitution of Alabama provides in pertinent part:


Amendment XCIII [93] to the Constitution of Alabama, as submitted November 4, 1952, and proclaimed ratified November 19, 1952, shall be amended so that said Amendment XCIII [93], shall read as follows:


No moneys derived from any fees, excises, or license taxes, levied by the state, relating to regis​tration, operation, or use of vehicles upon the pub​lic highways except a vehicle-use tax imposed in lieu of a sales tax, and no moneys derived from any fee, excises, or license taxes, levied by the state, relating to fuels used for propelling such vehicles except pump taxes, shall be expended for other than cost of administering such laws, statutory refunds and adjustments allowed therein, cost of construc​tion, reconstruction, maintenance and repair of public highways and bridges, costs of highway rights-of-way, payment of highway obligations, the cost of traffic regulation, and the expense of enforcing state traffic and motor vehicle laws. . . .

ALA. CONST. amend. 354.


Regarding the use of the revenue from the seven cent gasoline tax, section 40-17-31(c)(2) of the Code of Alabama states:


The revenue arising from the sale of gaso​line as herein defined, revenues from the sup​plemental net tax proceeds, for all other purposes shall not be used for any purpose other than for the construction, improvement, maintenance, and supervision of highways, bridges, and streets, including the retirement of bonds for the payment of which such revenues have been or may here​after be pledged.

ALA. CODE § 40-17-31(c)(2) (1998).


Section 40-17-78(3) of the Code sets out the purposes for which municipalities may use seven cent tax revenue.  It states:

Where the use is by a municipality, such use shall be for transportation planning, the construc​tion, reconstruction, maintenance, widening, alteration, and improvement of public roads, bridges, streets, and other public ways. . . .

ALA. CODE § 40-17-78(3) (1998).


It is the opinion of this Office that maintenance of public roads and other public ways includes cutting the grass on the rights-of-way of the public road, and seven cent gasoline tax revenues may be used for this purpose.


The four cent gasoline tax proceeds are to be used as follows:

(a)  Within the meaning of this section the following words and phrases shall have the fol​lowing meaning:

(1)  Resurfacing, restoration, and rehabilitation (RRR).  Work undertaken pri​marily to preserve an existing facility.  Restora​tion and rehabilitation is considered to be work required to return the existing pavement or bridge deck (including shoulders) to a condition of adequate structural support or to a condition adequate for placement of an additional state of construction (bridge deck protective system or resurfacing).  Resurfacing consists of the place​ment of additional surface material over the existing, restored, or rehabilitated roadway or bridge deck to improve the serviceability or to provide additional strength.  RRR work may include changes to geometric features, such as minor widening, flattening curves, or improving sight distances.

*     *     *


(3)  Where the use is by a municipality, such use shall be for resurfacing, restoration and rehabilitation of roads, bridges, and streets within the municipality.  The use may also be for bridge replacement within the municipality.  Pro​vided, however, from time to time, that where the use is by a municipality such funds may also be used to construct new roads and streets within such municipality. . . .

ALA. CODE § 40-17-224(a)(1) and (3) (1998).


This Office has concluded that counties cannot use the four cent gasoline tax to pay for cutting and maintaining rights-of-way on county roads as part of normal maintenance of the road.  Opinions of the Attor​ney General to Honorable Jack Floyd, dated September 3, 1985, A.G. No. 85-00493 and to Honorable Gerald Dial, dated May 11, 1982, A.G. No. 82-00332.  While the opinions concern the use of the four cent gasoline tax proceeds by counties, the provisions governing the use of these pro​ceeds by counties are very similar to the provisions governing the use of the proceeds by municipalities.  The opinion to Honorable Jack Floyd, Attorney, determined that four cent gasoline tax proceeds may be used to pay for mowing of shoulders if such mowing is part of the rehabilitation or restoration of a paved road.  Id. at 3.


Section 40-17-74.1 of the Code of Alabama governs the distribution of the five cent gasoline tax revenue.  It states that those funds are to be used by the state, county, and municipalities as provided at section 40-17-224 (the four cent gasoline funds).  ALA. CODE § 40-17-74.1 (1998).  Five cent gasoline tax revenue, therefore, cannot be used to pay for cut​ting grass on rights-of way of public roads except as part of the rehabili​tation or restoration of the road.

CONCLUSION


Seven cent gasoline tax revenues may be used by municipalities to pay for cutting grass on the rights-of-way of public roads as part of the maintenance of such roads.  Four cent and five cent gasoline tax revenues cannot be used to pay for cutting grass on public road rights-of-way unless such mowing is part of the rehabilitation or restoration of the road.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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