12/08/98

Honorable Regina A. Dinger

Page 5

Honorable Regina A. Dinger

Executive Director

Board of Licensure for Professional

   Engineers and Land Surveyors

The RSA Union

100 North Union Street, Suite 382

Montgomery, AL  36104-3762
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A general law takes precedence over a local law.  Only a licensed profes​sional land surveyor can perform surveys enumerated in section 34-11-1(8)(a)-(f) of the Code of Alabama.

Dear Mrs. Dinger:


This opinion of the Attorney General is issued in response to your request.

QUESTION


It would be appreciated if you would review the Code sections which regulate the practices of engineering and surveying, plus the section on local law, and advise which takes precedence, Title 34 of Chapter 11 or the local act.  Also, can a local act repeal a section of the Code of Alabama 1975?

FACTS AND ANALYSIS


Your request presents the following information:


Section 34-11-1 of the Code of Alabama defines “professional engineer” and “practice of engineering.”  Included in the definition of “practice of engineering” is an explanation of what are engineering surveys and the type of sur​veys that are excluded from being referred to as engineering surveys.  Engineering surveys exclude the surveying of real property for the establishment of any property line or land boundaries, setting of corners of monuments, and the dependent or independent surveys or resur​veys of the public land survey system.


During the 1998 General Legislative Ses​sion, Senate Bill 143 was introduced with notice and proof and was later enrolled as Act No. 98‑75.  This is local legislation that authorized the appointment and employment of a county engi​neer who was to be a thoroughly qualified and competent professional engineer but may or may not be a land surveyor.


As stated in the bill, the duties of the county engineer include the performing of engi​neering and surveying service as may be required.  Section 15 of the bill states all laws or parts of laws, which conflict with the act, are repealed.


Depending on the interpretation of “engi​neering and surveying service” someone could get the impression, we believe wrongly, that the county engineer had the authority to perform land surveying services which are legally to be done only by a licensed professional land surveyor or someone under a licensed land surveyor’s direct supervision.


Section 34-11-2(a) of the Code of Alabama states:

Practice of engineering and land surveying regulated.

(a)  No person in either public or private capacity shall practice or offer to practice engi​neering or land surveying, unless he or she shall first have submitted evidence that he or she is qualified so to practice and shall be licensed by the board as hereinafter provided or unless he or she is specifically exempted from licensure under this chapter.

ALA. CODE § 34-11-2(a) (1997).


As a licensed professional engineer, the county engineer is authorized to conduct engineering surveys as defined in section 34-11-1(b) of the Code of Alabama.  ALA. CODE § 34-11-1(b) (1997).  The types of surveys that can be performed only by a licensed land surveyor are enumerated in section 34-11-1(8)(a)-(f).  ALA. CODE § 34-11-1(8)(a)-(f) (1997).


Section 2 of Act No. 98-75, the local act, in pertinent part, states the following:


The Cleburne County Commission, or any succeeding county governing body, shall appoint and employ a county engineer, who shall be a thoroughly qualified and competent professional engineer and may or may not be a land sur​veyor.

1998 Ala. Acts No. 98-75 (emphasis added).


Section 3(2) of Act No. 98-75, a local act, in pertinent part, states:


It shall be the duty of the county engineer to:

*     *     *


(2)  Perform engineering and surveying service as may be required, and to prepare and maintain the necessary maps and records.

1998 Ala. Acts No. 98-75.  Clearly, if the county engineer is not also a licensed professional surveyor, there is a conflict between state law and local law.


The presence of a general law upon a given subject is primary, which means that a local law cannot be passed upon that subject. Peddy​coart v. City of Birmingham, 354 So. 2d 808, 813 (Ala. 1978).  A local law is one that applies only to a subdivision of the state. Id. at 813.  Where the effect of a local law is to create a variance from the provisions of the general law, the subject of a local law is deemed to be subsumed in a general law.  Crandall v. City of Birmingham, 442 So. 2d 77, 80 (Ala. 1983).


Under state law, the county engineer, as a professional engineer, can perform only those types of surveys enumerated in section 34-11-1(b).  If the types of surveys enumerated in section 34-11-1(8)(a)-(f) are to be made, the person performing these surveys must be a licensed professional surveyor.  If the county engineer is not also a licensed professional land surveyor, the county engineer may be responsible for assuring that these services are performed by a licensed professional land surveyor, but may not perform the services personally without being licensed as a profes​sional land surveyor.

CONCLUSION


The presence of a general law upon a given subject is primary and takes precedence over a local law.  It is, therefore, the opinion of this Office that only a licensed professional land surveyor may perform the types of surveys enumerated in section 34-11-1(8)(a)-(f) of the Code of Alabama.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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