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Honorable Donald B. Sweeney, Jr.

Attorney, Lawrence County Board 

   of Education

Rives & Peterson

505 20th Street North, Suite 1700

Birmingham, AL  35203-2696

Education, Boards of – Compensation – Retroactive Provisions

Section 68 of the Constitution of Alabama is violated by retroactive payments to an employee of the Lawrence County Board of Educa​tion for services rendered in the past where there was no expectation or agreement of payment for these services.

Dear Mr. Sweeney:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Can the Lawrence County Board of Educa​tion compensate an employee where the employee agreed as an accommodation to the Board to assume additional duties and responsibilities, without pay, for a limited time, but thereafter the assumption of additional responsibilities extended for a period longer than the expectation of either party; that is to say, may the Board compensate an employee for work already com​pleted:  (1) the work was indeed done by the employee; (2) the work was agreed to on the basis that it would be a temporary arrangement without additional compensation, but (3) where the work continued longer than either the Board or employee expected at the outset?

FACTS, LAW, AND ANALYSIS


The essential facts given in your request are:


1.  Employee agrees to assume the respon​sibility for additional work.


2.  The understanding between the employee and Superintendent/Board was that the employee would do so for a relatively interim period and that the employee would not receive additional pay.


3.  The employee continued to discharge the responsibilities for a much longer period than expected – for over a year.


4.  The employee now asks in sum or sub​stance this:  ‘Since I have done this extra work for much longer than any of us expected, I won​der if the Superintendent and Board would agree to pay me extra compensation for the extra work?  I did the extra work for much longer than any of us expected.’

*     *     *


The Lawrence County Board of Education has a salary matrix.  Dr. Jeffreys is paid for his primary position pursuant to the salary matrix.  There has been no Board action to alter the sal​ary matrix to accommodate the different portfolio of responsibilities assumed by Dr. Jeffreys over a year ago.


Section 68 of the Constitution of Alabama states, in pertinent part:


The legislature shall have no power to grant or to authorize or require any county or municipal authority to grant, nor shall any county or municipal authority have power to grant any extra compensation, fee, or allowance to any public officer, servant, or employe, agent or contractor, after service shall have been rendered or contract made, nor to increase or decrease the fees and compensation of such officers during their terms of office. . . .

ALA. CONST. art. IV, § 68.


This provision is applicable to county and municipal authorities and prohibits the granting of extra compensation, fee, or allowance to a public officer, servant, or employee, agent, or contractor after services have been rendered.


County boards of education are local agencies of the state and, as such, they have been granted sovereign immunity in tort actions.  Bath​gate v. Mobile County Board of School Commissioners, 689 So. 2d 109, 111 (Ala. Civ. App. 1996).  Our research reveals that the state appellate courts have not addressed the issue of whether a county board of educa​tion is a county or municipal authority for purposes of section 68.  The Alabama Supreme Court in Kohen v. Board of School Commissioners of Mobile County, 510 So. 2d 216 (Ala. 1987) ruled that a bonus plan for school employees did not violate section 68 of the Constitution of Ala​bama.  The Court went on to state:


Having found the policy, as limited by the foregoing, to be constitutional, we need not address the plaintiffs’ argument that teachers and support personnel are not such officers, servants, employees, agents, or contractors as are contem​plated by § 68, or that the Board is not a county or municipal authority for the purposes of § 68.

Id. at 218.  This statement was reiterated in Townsend v. Hoover City Board of Education, 610 So. 2d 393, 396 (Ala. Civ. App. 1992).  While the Supreme Court in Kohen did not address whether a county board of education is subject to section 68, it did determine that the retroactivity provision of the pay plan of the county school board violated section 68.  Kohen, 510 So. 2d at 218.


In accordance with this ruling, section 68 of the Constitution of Alabama is violated by retroactive payments to an employee of the Law​rence County Board of Education for services rendered in the past where there was no expectation or agreement of payment for these services.

CONCLUSION


Section 68 of the Constitution of Alabama is violated by retroactive payments to an employee of the Lawrence County Board of Education for services rendered in the past where there was no expectation or agreement of payment for these services.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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