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Honorable Hewitt L. Conwill






Attorney, City of Alabaster

Law Offices of Conwill & Justice

Post Office Box 557

Columbiana, AL  35051

Annexation – Property - Municipalities - Shelby County

The owner of a mineral estate, whose property is assessed for ad valorem tax purposes, is an owner who, along with the surface estate owner, must consent to annexation under the unanimous consent method of annexation in section 11-42-21.

Dear Mr. Conwill:


This opinion of the Attorney General is issued in response to your request.

QUESTION


In order to annex property by petition, Alabama Code Section 11-42-21 (1975) requires the consent of “all owners of property located and contained within an area contiguous to the corporate limits of an incorporated municipal​ity.”  Is the owner of a mineral estate an “owner” that may object to an annexation petition filed by the owner of the surface estate under Alabama Code Section 11-42-21 (1975)?

FACTS AND ANALYSIS


Your request presents the following facts:


Arthur S. Ludwig, Jr., is the owner of the surface estate in certain real property which is located in Shelby County, Alabama, and which is contiguous to the municipal limits of the City of Alabaster, Alabama.  Ludwig assessed the sur​face estate in his name with the Shelby County Tax Assessor, and paid ad valorem taxes on the surface estate.  The underlying mineral estate, including limestone, was severed from the sur​face of this property by deed dated May 28, 1946, and Dravo Lime Company is the current owner of the mineral estate.  Dravo is actively quarrying its limestone from the property.


Ludwig petitioned the City of Alabaster to annex the surface property into its municipal lim​its pursuant to Alabama Code Section 11-42-21 (1975).  On August 17, 1998, after Ludwig filed his petition, but prior to the hearing on the peti​tion, Dravo assessed the minerals in its name with the Shelby County Tax Assessor.


The statute applicable to this proposed annexation is section 11-42-21 of the Code of Alabama and, in pertinent part, states:


Whenever all of the owners of property located and contained within an area contiguous to the corporate limits of any incorporated municipality located in the state of Alabama and such property does not lie within the corporate limits or police jurisdiction of any other munici​pality, shall sign and file a written petition with the city clerk of such municipality requesting that such property or territory be annexed to the said municipality, and the governing body of such municipality adopts an ordinance assenting to the annexation of said property to such municipality, the corporate limits of said munici​pality shall be extended and rearranged so as to embrace and include such property and such property or territory shall become a part of the corporate area of such municipality upon the date of publication of said ordinance.

ALA. CODE § 11-42-21 (1989) (emphasis added).


For purposes of the above-quoted Code section, “owners” is defined as follows:


The term “owners,” as used in this article, shall mean the person in whose name the prop​erty is assessed for ad valorem tax purposes in the absence of proof to the contrary.

ALA. CODE § 11-42-20 (1989).


Mineral interests in land are considered to be “real estate.”  Nelson v. Teal, 293 Ala. 173, 301 So. 2d 51 (Ala. 1974).  When mineral interests are severed from the land they may be taxed separately.  Id.  The surface estate owner and the mineral estate owner are required by law to assess their respective interests for ad valorem taxation and to pay the tax assessed.  Section 40-7-15 of the Code of Alabama, in pertinent part, states that for the purpose of assessment of taxes:


[M]ineral, coal, oil, gas, timber, and tur​pentine interests when they have been severed in ownership from the soil, by sale or otherwise, shall be separately appraised and assessed.

ALA. CODE § 40-7-15 (1993).


Both the surface estate owner and the mineral estate owner clearly fall within the parameters of the term “owner” as used in section 11-42-21 of the Code of Alabama, if both are being assessed for ad valorem tax purposes.  Although the mineral interests should be taxed for ad valorem tax purposes, and it is the duty of the tax assessor to assess the taxes, mineral interests are not always assessed for ad valorem tax purposes.  See Oehmig v. Johnson, 638 So. 2d 846 (Ala. 1994).  For purposes of sec​tion 11-42-21 of the Code of Alabama, consent is only necessary from the mineral estate owners that are being assessed ad valorem taxes at the time of the annexation.

CONCLUSION


The owner of a mineral estate, whose property is assessed for ad valorem tax purposes, is an owner who, along with the surface estate owner, must consent to annexation under the unanimous consent method of annexation in section 11-42-21.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/CJS/jho
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