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Judge Of Probate, Marion County

P. O. Box 1687

Hamilton, AL  35570

Public Records – Copies – Probate Courts – Probate Judges - Marion County

A county may lease otherwise unused space in the probate judge’s office, with his concurrence, for placement of a copy machine or machines through a fair bid​ding process.  Monies received should be paid to the county unless otherwise paid to the probate court by agreement.

Dear Judge Bozeman:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Is it legal for a private company to place its copy machine within the offices of the judge of pro​bate and use the machine solely for its own benefit?

LAW, ANALYSIS, AND CONCLUSION


We begin with the proposition that “[e]very citizen has a right to inspect and take a copy of any public writing of this state except as otherwise expressly provided by statute.”  ALA. CODE § 36-12-40 (1991).


In an opinion to Michael L. Davis, Judge of Probate of Limestone County, dated April 26, 1985, A.G. No. 85-00328, this Office considered the question of whether the fee set in section 12-19-90(b)(25) of the Code of Ala​bama applied when the local bar association placed a copy machine in the probate court’s record room for the use of its members.  In responding to the question, this Office opined:

[T]he answer is in the negative [that is, the fee does not apply] where the Bar Association furnishes its own copying machine, its own supplies and all work is done by the attorneys or their assistants.  Further​more, the county should receive adequate considera​tion for the space and utilities used.

Attorney General’s opinion to Michael L. Davis, Judge of Probate of Lime​stone County, dated April 26, 1985, A.G. No. 85-00328 (bracketed material added for clarity).  We note that in the Davis opinion we were not asked to consider the propriety of leasing space to the Bar Association, only whether the fees for making copies were to be charged.  The opinion does, however, require the county to receive adequate consideration for the use of the space and the utilities.  The question of the legality of allowing a privately owned copy machine to be placed on public property is more complex.


In an opinion to Manley L. Cummins III, dated December 13, 1995, A.G. No. 96-00065, this Office discussed section 94 of the Alabama Consti​tution, as amended:


Section 94 of the Constitution of Alabama 1901, as amended by Amendment No. 112 [and Amendment No. 585], prohibits a municipality from granting money or any other thing of value in aid of a private person, corporation or association.  Fur​thermore, historically, there has been a strong public policy against the granting of funds or property by a public entity to private groups or corporations, whether or not they are for profit.  However, this prohibition is not applicable to a contract with mutual benefits to each party and a consideration on both sides.  Rogers v. City of Mobile, 277 Ala. 261, 169 So. 2d 282 (1964).  Furthermore, leases and conveyances of property by a city have been upheld without requiring the municipality to prove that it has received fair market value for the property.  Dothan Area Chamber of Commerce v. Shealy, 561 So. 2d 515 (Ala. 1990). . . .

Attorney General’s opinion to Manley L. Cummins III, Attorney for City of Daphne, dated December 13, 1995, A.G. No. 96-00065.  While the opinion to Cummins discusses the application of the constitutional provision to cities, its reasoning applies in the same way to counties.


In Kennedy v. City of Prichard, 484 So. 2d 432 (1986), Justice Jones wrote:


Stated otherwise, under these circumstances, the City’s grant of an exclusive contract for wrecker service that does not substantially comply with the bid law necessarily violates the constitutional pro​scription of § 22 [of the Constitution].  Primarily this is true because competitive bidding of the con​tract is a fundamental requirement for compliance with either law.  In order to escape its “exclusive grants of special privileges” proscription, our organic law mandates that governmental grants of “exclusive” franchises be subjected to a free, open, and competitive market.

Id. at 434 (bracketed material added for clarity).


Although Kennedy involves a contract for wrecker services, the same principle applies to your question.  In order to escape the proscription of an exclusive grant of special privileges, a franchise must be subject to a free, open, and competitive market. If other private companies are interested in placing copy machines in the offices of the probate court for their use, the available space must be leased by the county in a fair bidding process.


Under section 11-3-11(a)(1), the county commission has the authority to direct, control, and maintain the property of the county as it may deem expedient according to law.  ALA. CODE § 11-3-11(a)(1) (1989).  Therefore, the decision to lease the space should be one mutually made by both the probate judge and the county commission.  Monies received as a result of the lease or leases should be paid to the county, unless otherwise paid to the probate court by agreement.

CONCLUSION


A county may lease otherwise unused space in the offices of the judge of probate, with his concurrence, for the placement of a copy machine or machines if the county receives adequate consideration for the use of the space and utilities through a fair bidding process.  Monies received should be paid to the county unless otherwise paid to the probate court by agreement.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Philip C. Davis of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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