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Honorable L. N. Hagan

Director, Department of Public Safety

Post Office Box 1511

Montgomery, Alabama 36102-1511

Driving Under Influence -- Youthful Offender -- Public Records - Public Safety

1.  Any person, including a juvenile, child, or youthful offender who is “convicted or adjudicated of, or subject to a finding of delinquency” based upon a charge that they drove with a blood alcohol level of .08 or greater, are subject to the penalties provided in sections 32-5A-191(e) through 32-5A-191(h).

2.  Driver license suspension actions taken by the Alabama Department of Public Safety pursuant to Section 32‑5A-300 when the individual is granted youthful offender status on the underlying DUI charge are not subject to public disclosure.

Dear Colonel Hagan:


This opinion of the Attorney General is issued in response to your request.

QUESTION 1

Whether a juvenile, child, or youthful offender who is convicted or adjudicated of, or subject to a finding of delinquency, whose blood alcohol level is found to be in excess of .08, should be afforded the penalty provided for adult persons convicted of the same offense, or should they receive the lesser punishment provided for in section 32-5A-191(b)?

FACTS AND ANALYSIS


Section 32-5A-191(b) of the Code of Alabama provides as follows:

(b) A person who is under the age of 21 years shall not drive or be in actual physical control of any vehicle if there is .02 percentage or more by weight of alcohol in his or her blood.  The Department of Public Safety shall suspend or revoke the driver's license of any person, including, but not limited to, a juvenile, child, or youthful offender convicted or adjudicated of, or subjected to a finding of delinquency based on this subsection.  Notwithstanding the foregoing, upon the first violation of this subsection by a person whose blood alcohol level is between .02 and .08, the person's driver's license or driving privilege shall be suspended for a period of 30 days in lieu of any penalties provided in subsec​tion (e) of this section and there shall be no dis​closure, other than to courts and law enforcement agencies, by any entity or person of any infor​mation, documents, or records relating to the person's arrest, conviction, or adjudication of or finding of delinquency based on this subsection.

All persons, except as otherwise provided in this subsection for a first offense, including, but not limited to, a juvenile, child, or youthful offender, convicted or adjudicated of, or sub​jected to a finding of delinquency based on this subsection shall be fined pursuant to this section, notwithstanding any other law to the contrary.

ALA. CODE § 32-5A-191(b) (Supp. 1989).


This subsection creates a new offense.  As stated in an opinion to the Honorable Frank Gregory, dated January 3, 1997, A.G. No. 97-00069, this section applies only to persons under 21 years of age who drive or are in actual physical control of a vehicle while there is .02 percent BAC or more, but less than .08 percent BAC.  This section would not be applica​ble to a person arrested for DUI who registers a .08 percent BAC or higher.  Such persons would have violated Section 32-5A-191(a).

CONCLUSION


Any person, including a juvenile, child, or youthful offender who is convicted or adjudicated of, or subject to a finding of delinquency, based upon a charge that they drove with a blood alcohol level of .08 or greater are subject to the penalties provided in sections 32-5A-191(e) through 32‑5A-191(h).

QUESTION 2

If a person is adjudicated guilty but is granted youthful offender status, should the Department seal its record of the administrative action taken pursuant to section 32-5A-300, or should this action be reflected on the motor vehi​cle record of the offender?

FACTS AND ANALYSIS


This Office has previously opined that the Department of Public Safety may reflect on the driving record of a person adjudicated a youth​ful offender, on an underlying DUI charge, that the person refused a chemical test for intoxication.  Opinion to the Honorable L. N. Hagan, dated December 9, 1997, A.G. No. 98-00049.  The reasoning of that opinion would also apply to a suspension action taken pursuant to Section 32-5A-300.


Suspension actions taken by the Director pursuant to section 32‑5A-300 of the Code of Alabama are public records since such records record the business and activities required to be done by the Director.  Stone v. Consolidated Pub. Co., 404 So. 2d 678 (Ala. 1981).  In Stone, the Court held, however, that some public records are not subject to public disclo​sure.  In Stone, the Court stated:

Recorded information received by a public offi​cer in confidence, sensitive personnel records, pending criminal investigations, and records the disclosure of which would be detrimental to the best interests of the public are some of the areas which may not be subject to public disclosure.

Id. at 681.


The disclosure of suspension actions taken by the Department pur​suant to section 32-5A-300, when the individual in question has been granted youthful offender status on the underlying criminal charges, would undermine the purposes behind the Youthful Offender Act, which is to protect those who fall within its ambit from the stigma and practical consequences of a conviction for a crime.  Raines v. State, 294 Ala. 360 (Ala. 1975).


It is, thus, the opinion of this Office that the release of suspension actions by the Department of Public Safety to the public in such cases would be detrimental to the best interests of the public as determined by the Legislature.

CONCLUSION


Driver license suspension actions taken by the Alabama Department of Public Safety pursuant to section 32-5A-300 when the individual is granted youthful offender status on the underlying DUI charge are not subject to public disclosure.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.








Sincerely,








BILL PRYOR








Attorney General








BY:







CAROL JEAN SMITH








Chief, Opinion Division
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