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Honorable Mark Duckworth, Chairman

Fayette County Commission

Courthouse Annex Suite 2

103 First Avenue NW

Fayette, Alabama 35555

Counties - Amendment No. 72 - Ad Valorem Taxes - Public Health - Re​cycling - Fayette County

The tax levied pursuant to Amend​ment No. 72 of the Constitution of Alabama may be expended for a health care program for the aging.

The tax levied pursuant to Amend​ment No. 72 of the Constitution of Alabama may not be expended for a recycling program.

Dear Mr. Duckworth:


This opinion of the Attorney General is issued in response to your request.

QUESTION 1


Can the proceeds of the four mill ad valo​rem tax levied for public health purposes pursu​ant to Amendment No. 72 of the Constitution of Alabama be expended for an aging program?

FACTS AND ANALYSIS

Amendment No. 72 of the Constitution of Alabama states:

If the tax is authorized by vote of a major​ity of the qualified electors of the county who participate in any election called for that pur​pose, the governing body of every county except Mobile, Montgomery and Jefferson counties must levy and collect, in addition to all other taxes authorized by law, a special county tax, not exceeding four mills on each dollar of taxable property in the county to be used solely for acquiring, by purchase, lease, or otherwise, con​structing, operating, equipping, or maintaining county hospitals, or other public hospitals, non-profit hospitals and public health facilities.  An election may be called at any time by the gov​erning body of the county, and must be called within three months of receipt of a petition, signed by not less than five percent of the quali​fied electors of the county, requesting that the election be called.  The election shall be con​ducted in the manner that the governing body of the county prescribes.

ALA. CONST. amend. 72.


The Alabama Supreme Court, as well as this Office have previously stated that a tax levied for public health facilities pursuant to Amendment No. 72, may be expended for public health facilities as the county gov​erning body deems in the public interest.  Opinion of the Justices, 252 Ala. 194, 41 So. 2d 559 (1949); Attorney General’s Opinion to Honorable Hobson Manasco, Jr., dated September 17, 1986, A.G. No. 86-00369;  Attorney General’s Opinion to Honorable Hobson Manasco, Jr., dated 

May 31, 1979.  The question then becomes whether the aging program is a “public health facility.”


You stated in your request that six (6) nutritional centers are main​tained throughout Fayette County as part of its aging program.  The cen​ters offer classes and health screenings, such as blood pressure tests and screening for osteoporosis.  Each center also disseminates nutritional information and health promotion pamphlets.  Transportation is also pro​vided to and from the center, doctors’ offices, pharmacies and other medi​cal facilities.  The program provides the daily nutritional needs of citizens who may not otherwise receive sustenance.  The program clearly enhances the county’s overall public health.


In a previous opinion, this Office stated that the tax levied pursuant to Amendment No. 72 could be used to fund a public sanitary landfill.  Attorney General’s Opinion to Honorable Hobson Manasco, Jr., dated September 17, 1986, A.G. No. 86-00369.  This Office reasoned that sani​tary landfills were needed for the protection of public health and therefore fell within the ambit of “public health facility” as used in Amendment No. 72.  Id.  Similarly, the aging programs provide needed services for the protection of the public health.


Based on the foregoing, it is the opinion of this Office that the tax levied pursuant to Amendment No. 72 of the Constitution of Alabama may be expended for the aging program.

CONCLUSION


The tax levied pursuant to Amendment No. 72 of the Constitution of Alabama may be expended for the aging program.

QUESTION 2

Can the proceeds of the four mill ad valo​rem tax levied for public health purposes pursu​ant to Amendment No. 72 of the Constitution of Alabama be expended for the recycling program?

FACTS AND ANALYSIS

As stated above, the question to be determined is whether a recy​cling center is a public health care facility.  Also as stated above, this Office has previously held that a sanitary landfill was a public health facility pursuant to Amendment No. 72.  The opinion was based on the fact that the Solid Waste Disposal Act, found in section 22-27-3 of the Code of Alabama speaks of sanitary landfills operated by counties or municipalities being required to meet specifications for protecting public health.  ALA. CODE § 22-27-3 (1997).


The recycling statutes found in section 22-22B-1, et seq., of the Code of Alabama do not address public health concerns.  ALA. CODE § 22-22B-1, et seq. (1997).  While the state Legislature has encouraged recycling as beneficial to Alabama, nowhere in the statutes has the Leg​islature mentioned public health as a benefit.  Id.  The Legislature appears to address recycling as an economic and environmental conserva​tion issue rather than a health issue.  You stated that recycling may reduce the cost of operating the landfill and reduce the threat of moisture that pro​vides incubation of mosquitoes, etc., along the road right-of-ways.  While these are valid reasons for operating a recycling program, they do not rise to the level to justify such a program as a public health facility per Amendment No. 72.

CONCLUSION

The tax levied pursuant to Amendment No. 72 of the Constitution of Alabama may not be expended for a recycling program.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact William Keith Maddox, Legal Division, Department of Revenue.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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