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Honorable Elizabeth Ann Brown 




Acting Executive Director 





Alabama Historical Commission

468 South Perry Street 

Montgomery, Alabama 36130-0900

Alabama Historical Commission – Condemnation – St. Stephens Historical Commission – Conveyance – Leases - Alabama Historical Commission

The Alabama Historical Commission has the authority to acquire historic structures by exercising its power of eminent domain.  

Sections 41-9-242 and 41-9-249(4) may reasonably be construed to allow the Alabama Historical Commission to also condemn real property that is adjacent to historic structures.

The Alabama Historical Commission may subsequently convey or lease to the St. Stephens Historical Commission any property it acquires through condemnation.

The Alabama Historical Commission may enter into a memorandum of understanding for the operation of any property acquired by the St. Stephens Historical Commission.

Dear Ms. Brown:


This opinion is issued in response to your request for an opinion from the Attorney General.

QUESTION I

May the Alabama Historical Commission, pursuant to its power of eminent domain, as provided in Section 41-9-249(4), Code of Alabama 1975, acquire historical properties located at St. Stephens, in Washington County, at the site of Alabama’s first territorial capitol?

FACTS AND ANALYSIS


Section 41-9-249(4) of the Code of Alabama clearly grants to the Alabama Historical Commission the power to acquire certain properties by eminent domain.  That statute provides:

The commission shall have the following duties and powers:

*     *     *

(4) To acquire, by exercise of the power of eminent domain, historic structures of paramount or exceptional importance, such as those eligible for nomination to or recorded in the national register of historic places; provided, that at least two-thirds of the members of the commission shall vote to acquire such structures by the exercise of this measure.

ALA. CodE § 41-9-249(4) (1991).

The extent of the Alabama Historical Commission’s power of eminent domain, however, appears to be limited by the language of section 41-9-249(4) to the acquisition of “historic structures.”  Although “structures” is not defined in any statute pertaining to the Alabama Historical Commission, Webster’s Dictionary defines a “structure,” in part, as “something constructed or built.”  Webster’s New International Dictionary 2501 (2d ed. 1934).  Consequently, the plain language of Section 41-9-249(4) would appear to allow the Alabama Historical Commission to use its power of eminent domain only to acquire historically significant properties that have been constructed or built.


If the St. Stephens property the Alabama Historical Commission wishes to acquire consists of “historic structures,” it has expressly been given the authority to condemn that property pursuant to section 41-9-249(4).  The Alabama Historical Commission may thus use its power of eminent domain to acquire historic properties, such as buildings, roadways, and other structures, that were built by the early inhabitants of St. Stephens at or near the site of Alabama’s first territorial capitol.  Due to the antiquity of any structures at the St. Stephens site, it is assumed that many, if not all, of them are dilapidated or in ruins.  That circumstance, however, does not affect the Alabama Historical Commission’s ability to acquire those structures by exercising its power of eminent domain.  The present physical condition of the historic structures does not alter the fact that they were once constructed or built, and they therefore remain subject to condemnation by the Alabama Historical Commission.


Although the Alabama Historical Commission may condemn any historic structures at the St. Stephens site, the issue remains whether it may also use its power of eminent domain to acquire real property adjacent to or surrounding those structures.  Section 41-9-249(4) does not address this specific issue.  Moreover, “statutes conferring the power of eminent domain must be strictly construed in favor of the owner of the property sought to be condemned.”  City of Huntsville v. Brown, 611 So. 2d 372, 375 (Ala. Civ. App. 1992).  “A grant of the power of eminent domain . . . will never pass by implication, and when the power is granted, the extent to which it may be exercised is limited to the express terms or clear implication of the statute in which the grant is contained.”  City of Birmingham v. Brown, 241 Ala. 203, 2 So. 2d 305, 308 (1941).  

The Alabama Historical Commission has undoubtedly been granted the power of eminent domain.  Thus, the only matter in question concerns the extent of that power, as may be discerned from express statutory provisions and the clear implications thereof.  In that regard, section 41-9-242, which was passed contemporaneously with section 41-9-249(4) and sets out the purposes of the Alabama Historical Commission, clearly implies that the condemnation of adjacent properties is allowable.  In pertinent part, that section states:

The purpose of the Alabama historical commission . . . shall be to acquire . . . by purchase, devise, lease, assignment, license, condemnation, gift, bequest, transfer, or otherwise buildings, objects and sites deemed worthy of being preserved, improved, protected, and maintained for or on account of their particular historic, archaeological or architectural significance, including adjacent properties deemed necessary for the proper setting, use and administration of the same. . . . 

Ala. Code § 41-9-242 (1991) (emphasis added).

If sections 41-9-242 and 41-9-249(4) are construed in concert, it is reasonable to conclude that the Legislature clearly implied that the term “structures” was meant to include not only historic structures, but also any adjacent properties whose acquisition would be necessary for the proper setting, use, and administration of those historic structures.  Under such an interpretation, the Alabama Historical Commission would be able to exercise its power of eminent domain to acquire properties surrounding the historic structures at St. Stephens, as well as the historic structures themselves.

CONCLUSION


The Alabama Historical Commission has the authority to acquire historic structures by exercising its power of eminent domain, regardless of the present condition of those structures.  

Sections 41-9-242 and 41‑9‑249(4) of the Code may reasonably be construed to allow the Alabama Historical Commission to exercise its power of eminent domain to also acquire properties adjacent to those historic structures located at St. Stephens.

QUESTION II

Assuming the Alabama Historical Commission has such power, could it then either (a) convey the acquired property to the St. Stephens Historical Commission (whose powers and duties are set out in sections 41-9-335 through -337, Code of Alabama 1975); (b) lease the property to the St. Stephens Historical Commission; or (c) enter into a memorandum of understanding for the operation of said properties by the St. Stephens Historical Commission?

FACTS AND ANALYSIS

In posing this question, it is assumed that the Alabama Historical Commission may intend to acquire the St. Stephens property solely for the purpose of later conveying that property to the St. Stephens Historical Commission.  That notwithstanding, if the Alabama Historical Commission acquires the St. Stephens property it seeks, there is no impediment, by statute or otherwise, to its subsequently conveying all or part of its interest in that property to the St. Stephens Historical Commission.   In fact, the Alabama Historical Commission has been expressly granted such authority pursuant to sections 41-9-249(7)(a) and (e), which provide:

The commission shall have the following duties and powers:

*     *     *

a.  [T]o sell, transfer, convey, lease, and assign to any person or otherwise dispose of property of every kind and character, whether real, personal or mixed . . . furtherance of the lawful objectives of the commission. . . .

*     *     *

e. To convey title or any interest in real estate by deed or other instrument executed by a majority of the commissioners or by agent or agents authorized by a majority vote of the commission. . . . 

Ala. Code § 41-9-249(7)(a) and (e) (1991).

If the Alabama Historical Commission finds, as a fact, that the conveyance of the St. Stephens property to the St. Stephens Historical Commission furthers the lawful objectives of the Alabama Historical Commission, the Commission may convey any interest in real estate that it owns, including real estate acquired through the exercise of its eminent domain power, to the St. Stephens Historical Commission.


Likewise, the Alabama Historical Commission may lease to the St. Stephens Historical Commission any property that it acquires.  As set out above, such leasing of property is expressly allowed by section 41-9-249(7)(a).  Section 41-9-249(15) similarly provides:

The commission shall have the following duties and powers:

*     *     *

(15)  To rent or lease any of its acquisitions to public or private agencies. . . .

Ala. Code § 41-9-249(15) (1991).

The St. Stephens Historical Commission is a public agency whose powers and duties have been set out in sections 41-9-335 through 41-9-337 of the Code of Alabama.  ALA. CODE §§ 41-9-335 to 41-9-337 (1991).  The Alabama Historical Commission, therefore, may lease to the St. Stephens Historical Commission any property it has acquired.

Finally, the Alabama Historical Commission may enter into a memorandum of understanding with St. Stephens Historical Commission so that that agency could administer any St. Stephens property acquired by the Alabama Historical Commission.  Section 41-9-249(7)(c) provides:

The commission shall have the following duties and powers:

*     *     *

c. . . .  To administer such property or trusts, whenever any such property is received or held to be used for the benefit of the historical heritage of the state of Alabama, for preservation of historic sites, buildings and objects, or other lawful objectives of the commission, as it deems in the best interest of historical preservation or in the furtherance of the objective for which the property is held . . . .

Ala. Code § 41-9-249(7)(c) (1991) (emphasis added).

In light of this broad authority given to the Alabama Historical Commission for the administration of the property it holds, there is no reason why it could not enter into an agreement with the St. Stephens Historical Commission so that that agency could administer or assist in administering any St. Stephens property acquired by the Alabama Historical Commission, if it deems such an agreement to be in the best interests of historical preservation. 

CONCLUSION


If the Alabama Historical Commission acquires the St. Stephens property it seeks, it may subsequently convey or lease that property to the St. Stephens Historical Commission.  Also, the Alabama Historical Commission may enter into a memorandum of understanding for the operation of that property by the St. Stephens Historical Commission.


I hope this opinion answers your questions.  If our Office can be of further assistance, please contact R. Craig Kneisel of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

RICHARD F. ALLEN

Chief Deputy Attorney General
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