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Attorney, Jackson County 

  Healthcare Authority

Lackey & Associates

126 East Peachtree Street

South Side Square

Scottsboro, AL  35768

Health Care Authorities – Bylaws - Impeachment - Jackson County

An amendment to the bylaws of the Jackson County Health Care Author​ity, providing for removal of a mem​ber of the board of directors by a vote of two-thirds of the directors, conflicts with section 22‑21-316(d) providing for removal of the mem​bers of the board of a health care authority.

Dear Mr. Lackey:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Does an amendment to the bylaws of the Jackson County Health Care Authority conflict with state law regarding health care authorities when the amendment provides for removal of board members by two-thirds vote of the board?

FACTS, LAW, AND ANALYSIS


Health care authorities are provided for at section 22-21-310 and following provisions of the Code of Alabama.  ALA. CODE § 22-21-310 to 22-21-344 (1997).  Section 22-21-316(d) provides:  “Any director may be impeached and removed from office in the same manner and on the same grounds provided in Section 175 of the Constitution of Alabama of 1901 and the general laws of the state for impeachment and removal of the officers mentioned in said Section 175.”  ALA. CODE § 22-21-316(d) (1997).


The Board of Directors of the Jackson County Health Care Author​ity adopted a Code of Ethics with several enforcement procedures.  One procedure provides that a member may be removed by a vote of two-thirds of the members of the board.


The board of directors of a health care authority are authorized “[t]o adopt, alter, amend and repeal bylaws, regulations and rules, not inconsistent with the provisions of this article or its certificate of incor​poration, for the regulation and conduct of its affairs and business

. . . .”  ALA. CODE § 22-21-318(a)(4) (1997) (emphasis added).


It is well settled that administrative rules and regulations must be consistent with the constitutional or statutory authority sanctioning their promulgation.  Ex parte State Department of Human Resources, 548 So. 2d 176, 178 (Ala. 1988).  A regulation, operating to create a rule out of harmony with the statute, is a mere nullity.  Id. at 176.


A statute very similar to section 22-21-316(d) was considered in an opinion of the Attorney General to Honorable H. C. Wiley, Jr., dated September 10, 1997, A.G. No. 97-00276.  That statute provided for the removal of members of a water authority for the reasons set forth in sec​tion 175 of the Constitution.  ALA. CODE § 11-88-6(e) (1994).  The opinion to Mr. Wiley stated that a director of the water authority could be removed before the expiration of his term only by impeachment, convic​tion for certain crimes, and quo warranto actions if usurping the office.  Opinion to Honorable H. C. Wiley, Jr., at 4.  Removal by a vote of two-thirds of members of the board is not a method of removal under section 175 of the Constitution.

CONCLUSION


An amendment to the bylaws of the Jackson County Health Care Authority, providing for removal of a member of the board of directors by a vote of two-thirds of the directors, conflicts with section 22-21-316(d) providing for removal of the members of the board of a health care authority.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/CJS/jho
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