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TO THE EXTENT THERE IS A CONFLICT, THIS OPINION HAS BEEN OVERRULED BY AN OPINION ISSUED TO HONORABLE MARTIN R. PEARSON, ATTORNEY, TOWN OF MILLRY, DATED JULY 17, 2014, A.G. NO. 2014-076.
Honorable Keith A. Howard
City Attorney

102 South Boundary Street

Wetumpka, AL  36092

Competitive Bid Law - Municipalities - Elmore County

Under the facts presented, the City Council of Wetumpka cannot act on a bid presented in 1994 on a house for sale by the city.

Dear Mr. Howard:


This opinion of the Attorney General is issued in response to your request.

QUESTIONS


1.  Does the City of Wetumpka have the legal authority to act on a bid that is now approximately four years old?


2.  If the answer to the above question is yes, is the Council required to accept the bid of Councilman Washington, or is it within the Council’s discretion to reject his bid?


3.  If the Council now voted to accept the bid of Councilman Washington, would it create an ethical violation for Councilman Washington since he seconded the bid to sell the house?

FACTS, LAW, AND ANALYSIS


Your request states:


On October 17, 1994, the City Council of the City of Wetumpka, Alabama, met in regular session.  A motion was offered by Councilman David Haynes that the Hollestine Brown house at the corner of Outhlacoochee and Shelby Streets be declared surplus and that the City accept sealed bids for the purchase of the same.  The Council set a minimum bid of $4,000.00.  The motion was seconded by Councilman Lewis Washington, and the Council voted unanimously to pass said motion.  Legal notice of the bidding process was published in the Wetumpka Herald but did not state that the City had the right to reject any bids.  On November 7, 1994, bids were opened for the sale and purchase of the house.  The highest bid was $27,500.00 and the lowest bid was $4,025.00.  However, the highest bidder failed to purchase said property and the next highest bidder was Councilman Lewis Washing​ton.


On January 5, 1995, a motion was offered that the City of Wetumpka not sell the house, Hollestine Brown house, “at this time.”  The motion passed.  On March 3, 1995, Councilman Lewis Washington filed a claim against the City for failure to sell said house to him.  More than two years have passed, and no lawsuit has been filed by Washington against the City.


Section 11-47-20 of the Code of Alabama authorizes the disposition of unneeded real estate by a municipality:


The governing body of any city or town in this state may, by ordinance to be entered on its minutes, direct the disposal of any real property not needed for public or municipal purposes and direct the mayor to make title thereto, and a con​veyance made by the mayor in accordance with such ordinance invests the grantee with the title of the municipality.

ALA. CODE § 11-47-20 (1992).


A municipality is not required to sell real estate belonging to it by competitive bid.  Opinion of the Attorney General to Honorable Billy J. Blackmon, dated May 28, 1993, A.G. No. 93-00194.  


It is stated in the request that a motion was offered and adopted by the City Council in January 1995 not to sell the house at that time.  This motion, in effect, rejected the bids and terminated the process of awarding the contract to sell the house up to that time.  If the City Council now desires to sell the house by competitive bid, the contract must be readver​tised and new bids must be requested.  The City Council of Wetumpka cannot now take action on a bid that was received in the original bidding in 1994.


The City of Wetumpka may sell real property to a councilman, pro​vided the city receives the fair market value of the property, and the councilman does not take any part in the consideration of the sale and does not vote on the sale of the property.  It is the best public policy to sell such property by competitive bidding.  The councilman should make a public disclosure of the potential conflict of interest as required by sec​tion 13A-10-62 of the Code of Alabama.


This question should be presented to the State Ethics Commission for consideration under the State Ethics Law.

CONCLUSION


Under the facts presented, the City Council of Wetumpka cannot act on a bid presented in 1994 on a house owned by the city.


This conclusion negates consideration of your remaining questions.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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