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Honorable Thomas B. Prickett, II

Attorney, Utilities Board of 

   City of Oneonta

P. O. Box 1200

Oneonta, AL  35121-1200

Utilities Boards – Gross Receipts Tax – Use Tax – Taxes - Utilities - Blount County

The Utilities Board of Oneonta is exempt under section 11-50-322 of the Code, except as provided therein, from sales and use taxes and gross receipts taxes with respect to the purchase, sale, use, or consumption of property.

Dear Mr. Prickett:


This opinion of the Attorney General is issued in response to your request.

QUESTION 1


Is the Oneonta Utilities Board tax exempt under Code of Alabama 1975, § 11-50-322 from all taxation except those taxes specifically enu​merated in the statute (Utility Gross Receipts Tax, § 40-21-82 and Utility Service Use Tax, § 40-21-102)?

FACTS, LAW, AND ANALYSIS


Your request states:


The Utilities Board of the City of Oneonta is a public corporation organized and existing pursuant to the provisions of Article 9, Chapter 50, Title 11, Code of Alabama 1975.  It was formed by the City of Oneonta, and its five mem​bers are appointed by the City Council of Oneonta.


The Utilities Board provides water, gas, and sewer service to customers both inside and outside the corporate limits of the City of Oneonta.  Its main office is inside the City of Oneonta.  Its water treatment plant is inside the corporate limits of the Town of Rosa.  The Board provides gas to customers inside the corporate limits of the Town of Cleveland.  The Board pur​chases some of its water from the Town of Altoona.  The Utilities Board has, for some time, paid a tax to the City of Oneonta in the amount of 3% of its gross receipts from all sources.


The Town of Cleveland proposed to place a tax (first called a sales tax, now called a fran​chise tax) calculated as a percentage of the gross receipts of the Utilities Board from sales of natu​ral gas inside the corporate limits or police juris​diction of the Town of Cleveland.


Section 11-50-322 of the Code of Alabama provides:


The property and income of each corpora​tion formed or the certificate of incorporation of which is amended under this article and all bonds issued by each such corporation and the income from such bonds and conveyances by or to each such corporation and mortgages and indentures of trust by or to each such corporation shall be exempt from all taxation in the State of Alabama.  Each such corporation shall also be exempt from all sales and use taxes and gross receipts taxes levied by the state and any political subdivision thereof with respect to the purchase, sale, use, or consumption of property; provided, however, that the provisions of this section shall not be con​strued to exempt any such corporation from the privilege or license tax levied by Section 40-21-82 or the excise tax levied by Section 40-21-102; and provided, further, that any such sales, use, or gross receipts taxes that may have been paid to the state or any political subdivision thereof by a corporation that was formed or the certificate of incorporation of which is amended under this article shall not be subject to refund.

ALA. CODE § 11-50-322 (Supp. 1998) (emphasis added).


Section 11-50-322 was amended in 1994 by Act No. 94-711 to add the last sentence of the provision.  1994 Ala. Acts No. 94-711, 1380.


The fundamental rule of statutory construction is to ascertain and give effect to the intent of the Legislature in enacting the statute.  Hines v. Riverside Chevrolet-Olds, Inc., 655 So.2d 909, 924 (Ala. 1994).  In determining legislative intent, courts may look at the history of the statute and the purpose sought to be accomplished.  Hawkins v. Griffin, 512 So. 2d 109, 110 (Ala. Civ. App. 1987).


Under section 11-50-322, as it read prior to the 1994 amendment, it was determined that a municipal corporation engaged in the business of selling and distributing gas to customers residing in another town was not exempt from that town’s excise tax imposed on businesses engaged in the manufacture or distribution of gas within its municipal limits.  Town of Mulga v. Town of Maytown, 502 So. 2d 731, 732 (Ala. 1987).  Section 11-50-322 was amended in 1994.  The purpose of the amendment is found in the title to the amendment and in the statute itself.  The title states:  “To exempt public corporations formed under Article 9 of Chapter 50 of Title 11 of the Code of Alabama 1975, for the purpose of operating water, sewer, gas, or electric systems from sales, use, and similar gross receipts taxes. . . .”  1994 Ala. Acts No. 94-711, 1380.


The legislative purpose, as found in section 2 of Act No. 94-711, states:


The purpose of the Legislature in hereby amending Section 11-50-322 is to clarify and implement the actual purpose and meaning of the Legislature when it provided exemptions from certain taxes in that section and to reflect the fact that in practice, public corporations formed under Article 9 of Chapter 50 of Title 11 of the Code of Alabama 1975, have not paid sales and use taxes and similar gross receipts taxes to the state and any political subdivisions thereof that may have levied such taxes, based upon the understanding that they were exempt therefrom.

Id.


Section 11-50-322 was amended by Act No. 94-711 to ensure and effectuate sales, use, and gross receipts tax exemptions, except as pro​vided therein, for public corporations operating water, sewer, gas, and electric systems under section 11-50-310 and following provisions of the Code of Alabama.  ALA. CODE § 11-50-310 to 11-50-324 (1994).  The Utilities Board of the City of Oneonta is therefore exempt from these taxes.

CONCLUSION


The Utilities Board of Oneonta is exempt under section 11-50-322 of the Code, except as provided therein, from sales and use taxes and gross receipts taxes with respect to the purchase, sale, use, or consump​tion of property.

QUESTIONS 2, 3, 4, AND 5


If the Utilities Board is not tax exempt:


May the City of Oneonta, the City which formed and appoints the members of the Utilities Board, place a 3% tax on the gross receipts of said Board from all sources, both inside and out​side the corporate limits (and/or police jurisdic​tion) of the City of Oneonta?


May the Town of Cleveland place a per​centage tax on the gross receipts of the Board from the sale of natural gas to customers inside the corporate limits or police jurisdiction of the Town of Cleveland?


May the Town of Rosa levy a per-gallon or percentage tax on water treated at the Utilities Board’s water treatment plant inside the town limits of the Town of Rosa?


May the Town of Altoona levy a per-gallon or percentage tax on water sold to the Utilities Board of Oneonta?

FACTS, ANALYSIS, AND CONCLUSION

The answer to Question No. 1 negates consideration of the remain​ing questions.

I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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