09/24/98

Honorable William E. Shinn, Jr.

Page 3

Honorable William E. Shinn, Jr.
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Harris, Caddell & Shanks, P.C.

P. O. Box 2688

Decatur, AL  35602-2688

Counties – Receivership – Utilities – Water and Sewage – County Funds - Morgan County

A county commission cannot act as receiver for a private wastewater treatment facility.

If private facility is to become a public facility, public monies may be spent to pay indebtedness of the system as allowed in enabling legis​lation.  If purchased under section 11-3-11(a)(15), funds expended may not exceed fair market value.

Dear Mr. Shinn:


This opinion of the Attorney General is issued in response to your request.

QUESTION 1


Pending Morgan County’s review and analysis of the situation and assessment as to whether it will accept a transfer of the Sher​brooke system on a permanent basis, may Morgan County or the Morgan County Commission accept appointment as, and perform the duties of, receiver of the Sherbrooke system?

FACTS AND ANALYSIS


Counties are political subdivisions of the state.  As a political sub​division of the state, it is a well-established proposition of law that a county can exercise only that authority conferred on it by law.  State v. Tuscaloosa County, 233 Ala. 611, 172 So. 892 (1937); Alexander v. State ex rel. Carver, 274 Ala. 441, 150 So. 2d 204 (1963).  The general powers and duties of a county commission are enumerated in section 11-3-11 of the Code of Alabama.  ALA. CODE § 11-3-11 (1989).  These enumerated powers do not include acting as a receiver for a private wastewater treat​ment facility, nor can the authority to act as a receiver be fairly implied from the enumerated powers.  Whether a county commission could serve as a receiver for a public entity is not decided here.

CONCLUSION


A county commission cannot serve as a receiver for a private wastewater treatment facility.

QUESTION 2


Assuming that Morgan County does accept a transfer of such system on a permanent basis, may public funds be utilized in connection with said transfer to pay a current outstanding mort​gage debt of approximately $42,000.00, together with any other liens which currently encumber the system?

FACTS AND ANALYSIS


Section 11-3-11 of the Code of Alabama authorizes counties “to expend money for the purpose of improving the sanitary conditions of the county . . . by constructing sewage disposal facilities.” ALA. CODE § 11‑3-11(a)(15) (1989).  Counties also establish water, sewer, and fire protection authorities under section 11-88-1 of the Code of Alabama and water, sewer, and fire protection districts under section 11-89-1 of the Code of Alabama.  ALA. CODE §§ 11-88-1, 11-89-1 (1994).


If the functions performed by the private wastewater treatment facility come within the parameters of functions which can be performed by Morgan County or any of its public entities, it appears that Morgan County could accept a transfer of the system.  Most, if not all, of those statutes permit the expenditure of monies to purchase such systems.  In any event, if the system were being purchased under the authority granted in section 11-3-11(a)(15), the county could expend public funds to effec​tuate the transfer of the system only if the debt assumed and the price paid do not exceed the fair market value of the system.

CONCLUSION

If Morgan County accepts a transfer of a private wastewater treat​ment facility, it may, if so authorized under the statutory provisions under which the facility will be operated as a public facility, use public funds to pay a mortgage debt and any other liens which currently encumber the system.  If acting under section 11-3-11(a)(15), no public funds in excess of fair market value could be used.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division
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