September 17, 1998

Mr. Robert Childree

State Comptroller

Department of Finance

P.O.B. 302602

Montgomery, AL  36130-2602

Finance Department

Dear Mr. Childree:




RE:  Attorneys' Fees in Public School Equity Funding Case


I have received your request for an opinion concerning the award of attorneys' fees in the public school equity funding case, Alabama Coalition for Equity, Inc., et al. v. James, et al.  I have reviewed Judge Greenhaw's order dated August 19, 1998, and the amendment dated the same date.  I have also reviewed the opinion of the Supreme Court of Alabama released on December 12, 1997, dealing with the same subject.  In your letter you state:


There is no Fiscal Year 1998 state appropriation available to which the payment of the attorneys fees can be allocated.  The only way to comply with the Court's order is to pay the fees directly from the Alabama Education Trust Fund without benefit of an appropriation.  In the past, your office has advised the Department of Finance that payment under 42 U.S. C. 1988 does not require an appropriation because Section 72 of the Alabama Constitution is superseded by that federal statute.  May I conclude in this case that payment is directed under 42 U.S.C. 1988?


It is clear from the record in this case that eight members of the Supreme court of Alabama determined that the plaintiffs' attorneys were entitled to attorneys' fees in the amount approved by the trial court.  Moreover, the trial court in its order of August 19, 1998, clearly concluded that additional approval from the legislature pursuant to Amendment 582 of the Alabama Constitution was not needed in order for the state to pay the court-ordered attorneys' fees.  The order has not been appealed.  Although it is less clear from the record that the attorneys' fees are payable under Section 42 U.S.C. Sec. 1988, it is my opinion that the four 
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justice plurality was correct in finding in the December 1997 order that the fees were payable under 42 U.S.C. Sec. 1988.  The separate counsel for defendants James and Baker concurs in the assessment of the December 1997 order.  Accordingly, it is my opinion that, under the facts and circumstances of this case, the comptroller may pay these attorneys' fees directly from the Alabama Education Trust Fund without the benefit of appropriation, which is consistent with the past practice of payments under 42 U.S.C. Sec. 1988.


If I can be of any further assistance in this matter, please contact me.








Sincerely,








Bill Pryor








Attorney General
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