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Honorable Kenneth A. Clemons

Mayor, City of Gardendale

P. O. Box 889

Gardendale, AL  35071

Municipalities – Safety – Incentives - Funds

Each employee meeting the stan​dards set in Act No. 97-948 may be awarded up to $1000 in cash.

A Loss Deterrent Program must come within the parameters of Act No. 97-948 and avoid the prohibition of section 68 of the Constitution.

Dear Mayor Clemons:


This opinion of the Attorney General is issued in response to your request.

QUESTION ONE


Can the $1000 cash award(s) provided in Act No. 97-948 be awarded to each deserving employee each fiscal year it is approved by the governing body?

FACTS AND ANALYSIS


Section 1 of Act No. 97-948 reads as follows:


Section 1.  Notwithstanding any limita​tions of law pertaining to the municipality, the mayor of any municipality in Alabama is hereby authorized, subject to budget restraints approved by the governing body, to make cash or non-cash awards not to exceed $1,000 to employees of the municipality in recognition of exemplary per​formance or for innovations that significantly reduce costs or result in outstanding improve​ments in services to the public.

1997 Ala. Acts No. 97-948, 524.  This Act clearly envisions making cash or non-cash awards not exceeding $1000, on a yearly basis, to all employ​ees who meet the standards set in Act No. 97-948.

CONCLUSION


Each employee meeting the standards set in Act No. 97-948 may be annually awarded up to $1000 in cash.

QUESTION TWO


Can the aforementioned Act No. 97-948 be construed to include a “Loss Deterrent Program” to be implemented and administered by a neutral ‘third party’ entirely separate and apart from the employing municipality as follows:

(1)  Costs would be budgeted for a fiscal year and approved by the governing body prior to that fiscal year.

(2)  Program would be coordinated, imple​mented and managed by a private organi​zation in a totally unbiased manner utiliz​ing a monthly drawing from teams which have not been disqualified that particular month by a zap [disqualifying accident].

(3)  No more than six (6) monthly prizes would be awarded to the municipality totaling $800 or less, including monthly cost of managing the program.

(4)  Prizes would be purchased by the ‘pri​vate,’ managing organization from the monthly cost of the program and chosen by the individual winner(s) from a catalog provided by their organization.

(5)  The “fair market value” of the prize(s) received by each employee would be included in the employee’s gross earnings for appropriate taxation purposes.

FACTS AND ANALYSIS


A “Loss Deterrent Program” comes within the parameters set forth in Act No. 97-948.  Having the program implemented and administered by a neutral third party entirely separate and apart from the employing municipality does not fit within the parameters of Act No. 97-948.  More specifically, any employee selected to receive an award “must first be recommended by his or her supervisor and be approved by the governing body of the municipality.”  1997 Ala. Acts No. 97-948, § 2, 524.  If this is not done, the employee cannot receive an award.  Stated differently, the program cannot be administered by a third party as proposed in your sec​ond question.


Your proposal may also run afoul of the prohibitions of section 68 of the Constitution of Alabama.  That section, in pertinent part, reads as follows:


The legislature shall have no power to grant or to authorize or require any county or municipal authority to grant, nor shall any county or municipal authority have power to grant any extra compensation, fee, or allowance to any public officer, servant, or employe, agent or contractor, after service shall have been rendered or contract made, nor to increase or decrease the fees and compensation of such officers during their terms of office. . . .

ALA. CONST. art. IV, § 68.


In an opinion to Honorable Robert J. Burns, Mayor of Tarrant, under date of March 24, 1997 (A.G. No. 97-00147), this Office stated:


While this office applauds your efforts to institute a safety incentive program, it appears that the major obstacles to the program as pro​posed are found in Constitution of Alabama 1901, § 68, as amended.  That section provides that the legislature shall have no power to grant or authorize or require any county or municipal authority to grant, nor shall any county or municipal authority grant any extra compensa​tion, fee, or allowance to any public officer, ser​vant, or employee, agent, or contractor, after service shall have been rendered or contract made.  It does not appear that the plan you pro​pose could ever be structured in such a way as to avoid this conflict. . . .


The City of Andalusia avoided these prohi​bitions by implementing, as a part of the employ​ees’ annual salary at the beginning of the year, a Safety Incentive Plan set at 1% of the employee’s annual salary reduced according to the individ​ual’s loss ratio.  The Opinion to Mayor Bryant, supra, also noted that Code of Alabama 1975, § 11-43-7 vests in the governing body of a municipality broad discretion in establishing the salary of employees and that this grant of authority included establishing an incentive pay plan as a portion of the employee’s compensa​tion.  There is no requirement that the amount be a percentage of salary, but the incentive could be stated, for example, as a fixed amount.  In any event, any plan established must set forth a quantitative amount that an employee can earn and the plan must be established prior to the beginning of a fiscal, or salary, year. . . .


In the Bryant opinion, . . . this office stated:

     While this opinion approves the con​cept of allowing this method of payment as a part of an employee’s total compensation it should be noted that this does not con​stitute an endorsement of this plan or any particular type plan.  Furthermore, any such plan that may be adopted must clearly spell out in advance of the performance of services by the employees the terms and conditions of such plans and the plan must be administered in a fair and impartial manner for all employees.

A. G. No. 97-00147 at 2-4.

CONCLUSION

A Loss Deterrent Program must come within the parameters of Act No. 97-948 and avoid the prohibition of section 68 of the Constitution.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/CJS/jho
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