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Honorable Dan J. Willingham

Attorney, Cullman County Commission

Post Office Box 1213

Cullman, AL  35056-1213

Counties – Taxation – Collections - Funds

Until Act No. 92-249 is amended or repealed, the Cullman County Com​mission is not authorized by section 11-3-11.2 of the Code to collect or contract for the collection of local fuel taxes.

Diesel fuel is not subject to the privilege tax levied in Cullman County provided by Act No. 56 of the 1943 Regular Session, as amended.

Dear Mr. Willingham:


This opinion of the Attorney General is issued in response to your request.

QUESTION 1


Is the Cullman County Commission authorized by section 11-3-11.2 of the Code of Alabama to collect local fuel taxes?

FACTS, LAW, AND ANALYSIS


Act No. 92-249 provided for the collection of gasoline taxes in Cullman County by the State Department of Revenue.  It states:


Section 1.  In Cullman County, all taxes levied on gasoline or motor fuels, including taxes levied pursuant to Act No. 56, H. 325, 1943 Regular Session, and Act No. 410, H. 160, 1978 Regular Session, shall be administered and col​lected by the State Revenue Department in accordance with Chapter 17 of Title 40 of the Code of Alabama 1975.

1992 Ala. Acts No. 92-249, 608.


Section 11-3-11.2 of the Code of Alabama, as amended by Act No. 98-192, permits a county commission, by ordinance or resolution, to administer and collect, or contract for the collection of any local sales and use taxes or other local county taxes levied or authorized to be levied by general or local act.  ALA. CODE § 11-3-11.2 (Supp. 1997); 1998 Ala. Acts No. 98-192.


Section (c) of Act No. 98-192 provides:


(c)  In any county in which there exists on February 25, 1997, a local act which authorizes a county commission only to contract with a desig​nee to administer and enforce any tax enacted by the county, the tax or taxes shall continue to be collected and enforced by a designee pursuant to the provisions of the local act, unless the local act is amended to provide otherwise or repealed.

1998 Ala. Acts No. 98-192(c).


Act No. 96-471, which was enacted and originally codified as sec​tion 11-3-11.2, has this same provision with the applicable local act in existence on May 15, 1996.  1996 Ala. Acts No. 96-471, 584.


Cullman County, by a local act enacted in 1992, Act No. 92-249, has designated the State Department of Revenue to administer and collect all taxes levied on gasoline and motor fuels.  Act No. 92-249 was in effect on May 15, 1996, and February 25, 1997.  Until Act No. 92-249 is amended to provide otherwise or repealed, the State Department of Reve​nue is to collect all taxes levied on gasoline and motor fuels in Cullman County, including taxes levied pursuant to Act No. 56 of the 1943 Regular Session and Act No. 410 of the 1978 Regular Session.

CONCLUSION


Until Act No. 92-249 is amended or repealed, the Cullman County Commission is not authorized by section 11-3-11.2 of the Code to collect or contract for the collection of local fuel taxes.

QUESTION 2


Is diesel fuel subject to the privilege tax provided in Act No. 56 of the 1943 Regular Ses​sion?

FACTS, LAW, AND ANALYSIS


Act No. 56 of the 1943 Regular Session provided for a privilege tax in Cullman County of not more than one cent per gallon on all gasoline and other liquid motor fuels used in internal combustion engines, but exempted fuel oils used for lighting, heating, or industrial purposes sold or delivered in Cullman County.  1943 Ala. Acts No. 56, 28.


Act No. 56 was amended by Act No. 319 of the 1963 Regular Ses​sion to read:


Section 1.  That the Road and Bridge Commissioner of Cullman County, Alabama, may for the purpose of constructing and maintaining public roads, streets, bridges and ferries in Cull​man County, Alabama, levy and collect a privi​lege tax of not more than one cent per gallon on all gasoline, naptha (sic), and other liquid motor fuels or any device or substitute therefor, com​monly used in internal combustion engines pro​vided, however, that nothing contained herein, shall be held to apply to those products known commercially as ‘kerosene oil,’ ‘fuel oil,’ or ‘crude oil’ commonly used for lighting, heating or industrial purposes, sold or delivered in said County, for the privilege of selling or delivering same.  Provided further, that the tax shall not apply to Diesel oil, tractor fuel, gas oil, distillate or liquefied gas, kerosene and jet fuel even though such fuels may be used in internal com​bustion engines.
1963 Ala. Acts No. 319, 798 (emphasis added).


Act No. 319 states that the privilege tax levied therein shall not apply to “[d]iesel oil . . . even though such fuels may be used in internal combustion engines.”


The fundamental rule of statutory construction is to ascertain and give effect to legislative intent.  Hines v. Riverside Chevrolet-Olds, Inc., 655 So. 2d 909, 924 (Ala. 1994).  The legislative intent as expressed in Act No. 319 was to exempt diesel oil [or fuel] from the privilege tax lev​ied therein, although such diesel oil [or fuel] is used in internal combus​tion engines.  In some instances regarding the construction of statutes levying taxes on fuel or oil products, it may be necessary to make a dis​tinction between diesel fuel and diesel oil.  A reading of Act No. 319 as a whole evidences that the Legislature did not make that distinction.  The exemption applies whether the term “diesel oil” or “diesel fuel” is used.  Diesel oil or fuel is also exempt as used for lighting, heating, or industrial purposes.

CONCLUSION

Diesel fuel is not subject to the privilege tax levied in Cullman County provided by Act No. 56 of the 1943 Regular Session, as amended.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

BP/LKO/jho

W8.98/OP


