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Honorable Lawrence T. Oden

Mayor, City of Mountain Brook

Box 130009

Crestline Heights Branch

Mountain Brook, AL  35213

Municipalities – Sales Tax – Collection - Discounts

Self-administered municipality may provide same or smaller discount as provided by the Department of Revenue.  The due date for sales taxes must be as provided by law.  Self-administered municipality may adopt filing and remittance policies similar to those adopted by Depart​ment of Revenue.  Self-administered municipalities may allow taxpayer, liable under Chapter 23 of Title 40, for an average of less than 200 dol​lars ($200) per month during pre​ceding calendar year, to file sales tax returns on a basis less frequently than quarterly.

Dear Mayor Oden:


This opinion of the Attorney General is issued in response to your request.

QUESTIONS


(1)  Does Act No. 98-192 require that municipalities that collect their own taxes must provide the same discount and due date for taxes as has been adopted by the State Department of Revenue, or may a municipality (a) change the due date that sales taxes are to be paid in order for the discount to be effective, or (b) change the discount rate to an amount other than 1½%?


(2)  Under the provisions of Act No. 98‑192, are municipalities permitted to adopt filing and remittance policies similar to those of the State Department of Revenue?


(3)  If so, may municipalities allow tax​payers with more than $2500 per year in taxes due to file returns and remit such taxes on a quarterly basis?

FACTS, LAW, AND ANALYSIS


Your city, the City of Mountain Brook, has elected to collect its own sales tax.  It is, therefore, a “self-administered municipality” as defined and used in section 40-2A-3, subsection (20) of the Code of Ala​bama, as amended by Act No. 98-192.  Under section 11-51-200 of the Code of Alabama, as amended by Act No. 98-192, the city is authorized to levy “sales taxes, parallel to the state levy of sales taxes as levied by Sections 40-23-1, 40-23-2, 40-23-2.1, 40-23-4 to 40-23-31, inclusive; 40‑23-36, 40-23-37, except for those provisions relating to the tax rate, and 40-23-38, except where inapplicable or where otherwise provided in this article.”  ALA. CODE § 11-51-200 (1994), as amended by 1998 Ala. Acts No. 98-192.


A discount for taxes paid before they become delinquent is provided by section 40-23-36 of the Code of Alabama.


(a)  The Governor may, by executive order, authorize the Department of Revenue to provide by proper rules and regulations for the allowance of a discount, not to exceed five percent of the first $100 of taxes levied and two percent of the taxes levied over $100 by this division and due and payable to the state by any person licensed under the provisions hereof; provided, that no discount shall be authorized or allowed upon any taxes which are not paid before delinquency, as in this division provided.


(b)  For any taxes collected by the license holder on or after June 1, 1996, the Governor may, by executive order, authorize the Depart​ment of Revenue to provide by proper rules and regulations for a maximum discount to any license holder and shall be limited to that amount for each retail license holder regardless of the number of retail locations of that license holder within the state.

ALA. CODE § 40-23-36 (Supp. 1997) (emphasis added).


This provision was considered by the Alabama Court of Civil Appeals in Town of Camp Hill v. James, 686 So. 2d 1208 (Ala. Civ. App. 1996).  Judge Yates, writing for the majority, observed:


Under existing Alabama law, Camp Hill is not required to provide a sales tax discount to retailers.  It has the option of collecting its own sales taxes without the help of the Department, thereby circumventing the discount requirements.  In fact, cities and towns are required to provide discounts to retailers only where they (1) request the Department to collect the sales taxes and (2) submit a certified copy of the local ordinance levying the tax.

Camp Hill, 686 So. 2d at 1211.


Accordingly, it is the opinion of this Office that a “self-adminis​tered municipality” may provide the same discount as provided by the State Department of Revenue, or it may provide for a smaller discount or no discount at all.  A use tax discount is mandated by section 40-23-77 and sections 11-51-202 and -203(a) when the municipality has a use tax.


Act No. 98-192 adds section 11-51-211 to the codified provisions under which cities may levy and collect sales taxes.  Section 11-51-211, subsection (b)(1) provides, for self-administered municipalities:


With respect to self-administered counties and municipalities, as defined in Section 40‑2A‑3(20) when the total state sales tax for which any person is liable under Chapter 23 of Title 40 averages less than two hundred dollars ($200) per month during the preceding calendar year, a quarterly sales tax return and remittance in lieu of monthly returns may be made to each appropriate self-administered county or munici​pality.  If a quarterly filing election has been made by the taxpayer, then the returns and remittance shall be made to each appropriate self-administered county or municipality on or before the 20th day of the month next succeeding the end of the quarter for which the tax is due.  The election to file quarterly shall be made in writing no later than February 20 of each year and shall be filed with each appropriate self-administered county or municipality.  Notwith​standing the above, no sales tax return shall be due to a self-administered county or municipality until January 20 of each year unless the total state sales tax for which any person is liable under Chapter 23 of Title 40 during the preced​ing calendar year exceeds ten dollars ($10).  A self-administered county or municipality is hereby authorized to promulgate rules and regu​lations to implement the provisions of this subdi​vision.  Further, any self-administered county or municipality may, in its discretion, permit a tax​payer to file its sales tax returns on a basis less frequently than quarterly.

1998 Ala. Acts No. 98-192.


This is similar to the provisions for state-administered local sales taxes found at section 11-51-211(a)(1), except for the last sentence in section 11-51-211(b)(1).


Under section 11-51-211(b)(1), the city is authorized to promulgate rules and regulations to implement the provisions of the subdivision, just as is the Department of Revenue for subdivision (a)(1).

CONCLUSION


A self-administered municipality may provide the same discount as provided by the State Department of Revenue, or it may provide for a smaller discount or no discount at all.  The due date for sales taxes must be as provided by law.  A self-administered municipality may adopt filing and remittance policies similar to those adopted by the State Department of Revenue.  Self-administered municipalities may allow a taxpayer, liable for state sales taxes under Chapter 23 of Title 40, for an average of less than 200 dollars ($200) per month during the preceding calendar year ($2400 for the year), to file its sales tax returns on a basis less frequently than quarterly.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Philip C. Davis of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

JAMES R. SOLOMON, JR.

Chief, Opinions Division
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