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Honorable Luke Cooley

Judge of Probate, Houston County

P.O. Drawer 6406

Dothan, Alabama 36302

Probate Judges – Human Resources, Department of – Personal Represen​tative

When appointing an administrator of an estate, the probate judge must follow the order of priority as statutorily prescribed in section 

43-2-42 of the Code of Alabama.  The law does not require a person to accept an appointment as adminis​trator.  Furthermore, the ethics law prohibits a public official or em​ployee from using an official posi​tion or office for personal gain.  Any questions concerning a violation of the ethics law, however, would have to be addressed by the Ethics Com​mission.

Dear Judge Cooley:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Whether the probate judge can appoint the Director of the county Department of Human Re​sources to serve as a personal representative to administer an estate.

FACTS AND ANALYSIS


In your request you state that a client of the Houston County De​partment of Human Resources recently died leaving a personal estate.  You also state that the Department of Human Resources has been unable to locate any family of the deceased.  Your question concerns whether the director of the Department of Human Resources can be appointed in her official capacity as administrator of the estate.  When appointing a person to serve as an administrator of an estate, the Probate Judge must follow the statutorily prescribed priority as set out in section 43-2-42 of the Code of Alabama.  Section 43-2-42 provides:

(a)  Administration of an intestate’s estate must be granted to one of the persons herein named if the person is willing to accept and satisfactory to serve in the following order:


(1)  The husband or widow.


(2)  The next of kin entitled to share in the distribution of the estate.


(3)  The largest creditor of the estate re​siding in this state.


(4)  Any other person as the judge of pro​bate may appoint.

(b)  Notwithstanding the provisions of subsection (a) of this section, in all counties having a population of 400,000 or more, according to the last or any subsequent federal census, or in any county having an elected general or county ad​ministrator, administration of an intestate’s es​tate must be granted to some one of the persons hereinafter named, if willing to accept and satis​factory serve, in the following order:


(1)  The husband or widow.


(2)  The next of kin entitled to share in the distribution of the estate.


(3)  The largest creditor of the estate re​siding in this state.


(4)  The county or general administrator.


(5)  Any other person as the judge of pro​bate may appoint.

ALA. CODE § 43-2-42 (Supp. 1997).


The probate judge must follow the order as provided above.  An analysis of all the facts would have to be made in order to determine whether the probate judge could appoint an administrator.  Factors such as whether the deceased had creditors residing in the state and whether Houston County has an elected county or general administrator would have to be considered.


The statute does not require a person appointed by the judge to serve as an administrator nor does it name the director of the county De​partment of Human Resources in the list of those to be considered for ap​pointment.  The administration of an estate can only be granted to a per​son who is “willing to accept.”  We would also note, Alabama law pro​hibits the Department of Human Resources and its employees who are acting in their official capacities from being appointed as a guardian or conservator.  ALA. CODE § 12-15-8 (1995); ALA. CODE § 38-9-6(g) (Supp. 1997).  Although there is no specific statutory prohibition against the Department of Human Resources or its employees from serving as an administrator, the ethics law would have to be considered. Administrators are entitled to compensation for their services.  ALA. CODE § 43-2-848 (Supp. 1997).  The Alabama ethics law prohibits a public official or em​ployee from using an official position or office for personal gain.  ALA. CODE § 36-25-5 (Supp. 1997). Any questions concerning a violation of the ethics law, however, would have to be addressed by the Ethics Com​mission.

CONCLUSION


When appointing an administrator of an estate, the probate judge must follow the order of priority as statutorily prescribed in section 

43-2-42 of the Code of Alabama.  The law does not require a person to accept an appointment as administrator.  Furthermore, the ethics law pro​hibits a public official or employee from using an official position or of​fice for personal gain.  Any questions concerning a violation of the ethics law, however, would have to be addressed by the Ethics Commission.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Wendi B. Molz of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

JAMES R. SOLOMON, JR.

Chief, Opinions Division
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