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Honorable Don Wambles


Administrator

Alabama Farmers Market Authority

The RSA Plaza, Suite 420

770 Washington Avenue

Montgomery, Alabama  36130

Farmers Market Authority - 

Competitive Land Sale - Appraisals - Farmers

The Farmers Market Authority may sell the Henagar, DeKalb County, market at public auc​tion or by sealed bid, after full compliance with the require​ments of Act No. 98‑243.  

Existing opinions of the Attorney General concerning “failed markets,” remain authoritative after passage of Act No. 98-243, with adjust​ment for requirement of Sec​tion 1(c) of the Act.

Dear Mr. Wambles:


This opinion of the Attorney General is issued in response to your request.

QUESTIONS
1. Since the passage of Act No. 

98-243 during the 1998 legislative session exempted the Farmers Market Authority from Act No. 95-280, dealing with the sale and/or lease of public lands, does the Lands Division continue to handle the ne​gotiation and sale of property in process at the time of passage of Act No. 98-243, or does the Authority have to pay for a new appraisal and advertise for sealed bids or public auction as called for in the new leg​islation?

2.  What effects, if any, do prior opinions of the Attorney General relating to “failed markets” have on this particular sale transaction?

FACTS AND ANALYSIS


Your letter requesting an opinion reads, in part, as follows:

In 1984 the Farmers Market Authority established a market in Henagar, DeKalb County, for the purpose of marketing sweet corn and potatoes.  This venture only re​turned one annual lease payment to the Authority in nine years.  I am enclosing an excerpt from the administrator’s report that is part of the minutes of the August 1995 Board meeting.  This will provide some of the history of the facility.

Also you will find an excerpt from the minutes of March 28, 1997, FMA board meeting and resolution adopted by the Board.  The delinquent rents were paid and the lease was terminated as called for in the lease/sale agreement.  The lessee then turned possession of the facility over to the Authority.

In September of 1996, the Authority de​clared the facility a failed market and started the process to sale.  According to the public land sales and lease act of 1995, the Lands Division requested an appraisal and advertised for sealed bids.  The bids were to be opened on May 6, 1997.  No bids were received.  The Lands Division has not closed this file.

In the 1998 legislative session, legislation was passed that exempts the Farmers Market Authority from Act 95-280.  This legislation calls for the Authority to have property appraised and advertise for sealed bids or public auction.

Since this particular sale process began with the Lands Division handling the sale and the file is still open, do they continue to handle the negotiation and sale of this property or does the Authority have to pay for a new appraisal and advertise for sealed bids or public auction as called for in the new legislation?

Furthermore, how does previous Attorney’s General Opinion relating to failed markets effect this particular sale transaction?


In 1995 the Alabama Legislature passed Act No. 95-280, ef​fective June 29, 1995, concerning the sale or lease of certain real property by the State.  This Act is codified in Article 3 of Chapter 15 of Title 9 of the Code of Alabama.  A number of agencies and departments and their transfers, reversions, sales, etc., of state property were exempted by the terms of the Act from the applica​tion of the Act.  See ALA. CODE § 9-15-82 (Supp. 1987).  The Farmers Market Authority was not listed as being exempt.


On April 1, 1998, Act No. 98-243 was approved by the Governor and became effective on that date.  The stated purpose for the passage of Act No. 98-243 is as follows:


To amend Sections 2-5-1, 2-5-2, 

2-5-14, and 2-5-16, Code of Alabama 1975, to provide further for the procedural authority of the Farmers’ Market Authority relative to the lease, disposal, and sale of real property of the department; provide further for the members of the authority; to authorize the issuing, selling, and refund​ing of revenue bonds; to provide certain tax exemptions, to establish a debt service reserve fund; and provide further for the duties and funds of the authority.

1998 Ala. Acts No. 98-243.

Sections 1(b) & (c) of Act No. 98-243 (codified as section 

2-5-1(b) & (c) of the Code of Alabama, as amended) read as fol​lows:

(b) Notwithstanding Article 3 of Chapter 15 of Title 9, the farmers’ market authority, upon the approval of the gover​nor, may grant, bargain, sell, and convey all its right, title, and interest in any mar​ket which it has established and any facil​ity installed in any market or in connection with any market upon terms and conditions as it deems expedient.  The authority, how​ever, shall not execute a deed of convey​ance to any market and market facilities, including the land on which it is located, until it has received payment in full of an amount sufficient to reimburse it for the expenses incurred in acquiring the land, erecting any buildings thereon, and in​stalling any facilities.  No deed of convey​ance shall be executed until the grantee agrees to continue to operate the market for the benefit of agricultural producers in the area then being served by the market, as long as this need continues to exist, pur​suant to rules and regulations of operation as are prescribed by the farmers’ market authority and stipulated in the contract and deed of sale.

(c)  In the event a market is no longer needed to serve the agricultural community as stipulated by the Farmers’ Market Authority, the authority, as a means to recoup to the extent possible all moneys expended by the authority in establishing the market, shall obtain a cer​tified appraisal of the market, advertise for four weeks that the market will be sold at public auction or sealed bid on a certain date, and sell the market at public auction or sealed bid with the authority reserving the right to accept or reject any or all bids, and no sale shall be executed without the approval of the Governor.

Ala. Acts No. 98-243.


The answer to your first question initially requires a determi​nation of which of these two Acts, i.e., Act No. 95-280 or Act No. 98-243, controls in this situation.  They both relate to the sale or lease of state property.  Act No. 95-280 relates generally to the sale or lease of state property, while Act No. 98-243 relates specifically to the sale or lease of state property owned by the Farmers Market Authority.  The Alabama Supreme Court stated the controlling rules of statutory construction in Baldwin County v. Jenkins, 494 So. 2d 584, 588 (Ala. 1986), as follows:

Where two statutes are related to the same subject and embrace the same matter, a specific or particular provision is con​trolling over a general provision. Green v. Fairfield City Board of Education, 365 So. 2d 1217 (Ala. Civ. App. 1978), cert. de​nied, 365 So. 2d 1220 (Ala. 1979).  Special statutory provisions on specific subjects control general provisions on general sub​jects.  Cooper Transfer Company v. Alabama Public Service Commission, 271 Ala. 673, 127 So. 2d 632 (1961).  Here, § 36-3-4 deals with county officers in gen​eral, whereas § 11-3-1 deals specifically with county commissioners’ terms of of​fice.


Moreover, in cases of conflicting statutes on the same subject, the latest ex​pression of the legislature is the law.  Middleton v. General Water Works & Electric Corporation, 25 Ala. App. 455, 149 So. 351, cert. denied, 277 Ala. 219, 149 So. 352 (1933).  Where a conflict ex​ists between statutes, the last enactment must take precedence.  Laney v. Jefferson County, 249 Ala. 612, 32 So. 2d 542 (1947).  Clearly, § 11-3-1, as amended, is the latest legislative expression relating to terms of county commissioners, and the legislature has provided for such terms to be altered by local act.

It is clear in this situation Act No. 98-243 is controlling, be​cause it is more specific, and it is the latest expression of the Leg​islature on the subject of the sale or lease of state property.


Therefore, pursuant to Section 1(b) of Act No. 98-243, the Farmers Market Authority “ . . on the approval of the governor, may grant, bargain, sell, and convey all its right, title, and interest in any market which it has established and any facility installed in any market or in connection with any market or in connection with any market upon terms and conditions as it deems expedient.”  1998 Ala. Acts No. 98-243.  Section 1(c) of Act No. 98-243 dictates the re​quirements of a sale of a “failed market.”  In those situations, the Farmers Market Authority “ . . all obtain a certified appraisal of the market, advertise for four weeks that the market will be sold at public auction or sealed bid on a certain date, . . . and no sale shall be executed without the approval of the Governor.”  Id.


The new law, Act No. 98-243, affects the substantive right of the Farmers Market Authority to sell and/or lease its own property, and, accordingly, the law is to be applied prospectively only.  See State Home Builders Licensure Board v. Grzelak, 705 So. 2d 406, 408-09 (Ala. Civ. App. 1997).  Any sale of the property now by the Farmers Market Authority would be governed by Act No. 98-243.  The Act requires a new certified appraisal, advertisement for four weeks, and sale at public auction or by sealed bid.  However, any expenses already incurred by the Lands Division in its attempt to sell the property would be the responsibility of the Farmers Market Authority.  Section 1(c) of Act No. 98-243 does not require the property to be sold at a “stated minimum,” as was required by Act No. 95-280.  See ALA. CODE § 9-15-74 (Supp. 1987).  Of course, any sale still requires the Governor’s approval.


With respect to “failed markets,” Act No. 98-243 does not change the law existing prior to the effective date of Act No. 

95-280, with one exception.  Section 1(c) of the new law requires a “failed market” to be sold by public auction or sealed bid.  There​fore, existing opinions by the Attorney General, concerning “failed markets,” are still authoritative, when adjusted for the exception related to the method of sale.

CONCLUSION

The Farmers Market Authority should withdraw the Henagar, DeKalb County, market from the Lands Division in light of Act No. 98-243.  The Lands Division is entitled to payment from the Farm​ers Market Authority of its actual expenses incurred in its attempt to sell the property.  The Farmers Market Authority must comply with all the requirements of Act No. 98-243 when the property is offered for sale again.


Existing opinions of the Attorney General, concerning “failed markets,” remain authoritative in all respects, except as to the method of sale by public auction or sealed bid under Section 1(c) of Act No. 98-243.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Tommy Leverette of my staff.







Sincerely,







BILL PRYOR







Attorney General







By:







JAMES R. SOLOMON, JR.







Chief, Opinions Division
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