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Honorable Bill Gilbert


Revenue Commissioner

Chambers County

Lafayette, Alabama 36862







Tax Abatements - Industrial Development Authority – Lessor – Code Section 40‑9B-1, et seq.






An owner of real property who leases it for industrial development use under the Tax Incentive Reform Act of 1992 is entitled to noneducational ad valorem tax abatement if approved by abatement granting authority.

Dear Mr. Gilbert:


This opinion is issued in response to your request for an opinion from the Attorney General.

QUESTION



Can a lessor who leases his or her property to an industrial developer (that industrial developer being granted tax abatements pursuant to the Tax Incentive Reform Act of 1992, section 40‑9B-1, et seq., Code of Alabama 1975) also be granted an abatement for the real property’s assessed ad valorem taxes?

FACTS, LAW, AND ANALYSIS

Your question involves a lease agreement.  The parties applied for and were granted sales and use tax and ad valorem tax abatements by the Industrial Development Authority of Chambers County. The Combined Application for Abatement of Taxes was signed and submitted by both parties, the lessor and the lessee.  It is undisputed the project is one that qualifies for tax abatement treatment under the law.  Your question specifically is, whether the Industrial Development Authority may grant an ad valorem tax abatement to a lessor for his real property?


In 1992 the Legislature passed the Tax Incentive Reform Act of 1992 (TIRA), Act No. 92-599, now codified as sections 40-9B-1 through 40-9B-7 of the Code of Alabama.  ALA. CODE § 40-9B-1 to 40-9B-7 (1993 & Supp. 1997).  TIRA’s purpose is to provide tax incentives to encourage industrial development in the state.  Section 40-9B-2 states:



The legislature recognizes the importance of industrial development to the well being of the people of the state.  The legislature also recognizes that industries are attracted by a number of factors, including natural resources, a well-trained workforce, good roads, and excellent education.  The legislature also recognizes that in some cases additional incentives are required to succeed in attracting new industries and encouraging existing industries to expand and therefore intends to continue to allow county and municipal governments and certain public corporations to provide substantial tax incentives.

ALA. CODE § 40-9B-2 (1993).


Section 40-9B-4(a) states:



Noneducational ad valorem taxes, construction related transaction taxes, except those local construction related transaction taxes levied for educational purposes or for capital improvements for education, and mortgage and recording taxes 



may be abated with respect to private use industrial property and security documents and other recordable documents associated therewith as provided in this chapter. 

ALA. CODE § 40-9B-4(a) (1993) (emphasis provided).


“Private use industrial property” is defined as, “[p]rivate use property that also constitutes industrial development property.”  ALA. CODE §

40-9B-3(13).  “Industrial development property” is defined in section 

40-9B-3(5) as, “[r]eal and/or personal property acquired in connection with establishing or expanding an industrial or research enterprise in Alabama.”  ALA. CODE § 40-9b-3(5) (Supp. 1993).  The fact that one party may own a portion of the real property while another owns the personal property does not affect the public industrial authority’s decision to grant an ad valorem tax abatement.


A clause in the lease agreement deals with the issue of ad valorem taxes.  It states that the taxes are now abated, but, if the tenant engages in some activity which would nullify the abatement, the lessor may terminate the lease or pass the tax charge on to the tenant.  If the property taxes were not abated, the lessee would ultimately pay the ad valorem taxes anyway.  

CONCLUSION

The local municipalities, counties, or public authorities may grant noneducational ad valorem tax abatements to lessors of real property when that property is leased to a tenant engaged in industrial development pursuant to section 40‑9B-1, et seq., of the Code of Alabama.  In any event, the authority to grant or deny abatements pursuant to TIRA, rests solely with the municipalities, counties, or public industrial authority. ALA. CODE § 40‑9B-5.


I hope this sufficiently answers your question.  If our office can be of further assistance, please contact Keith Maddox, Legal Division, Department of Revenue.







Sincerely,







BILL PRYOR







Attorney General







By:







JAMES R. SOLOMON, JR.







Chief, Opinions Division
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