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Honorable E. Cutter Hughes, Jr.

Attorney, Electric Utility Board of

  City of Huntsville

200 Clinton Avenue West, Suite 900

Huntsville, AL  35801-4900

Municipalities – Utility Boards – Compensation – Employees, Employers, Employment

The Electric Board of the City of Huntsville may elect to provide cost-of-living increases for retired employees under Act No. 98-272.

Dear Mr. Hughes:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Can the Electric Board of the City of Huntsville, under Act No. 98-272, legally pro​vide cost-of-living increases to retired employees of the Board?

FACTS, LAW, AND ANALYSIS


The Electric Board of the City of Huntsville is established pursuant to sections 11-50-490 through 11-50-506 of the Code of Alabama. ALA. CODE § 11-50-490 to 11-50-506 (1992).  It oversees the electrical utility department of the City of Huntsville.  The Board is not a separately incorporated entity, but the utility is owned by the City of Huntsville.  The employees of the Huntsville Electric Board are generally considered employees of the City of Huntsville.  It was, however, recognized in Hall v. City of Huntsville, CV No. 89-HM-5253-NE (N.D. Ala. 1993) that these employees are, in some respects, employees of the board.  The Electric Utility Board participates in the Retirement Systems as a separate entity, separate from the City of Huntsville.


It was concluded in an opinion to Honorable J. Robert Miller, dated June 15, 1998, that the Legislature can direct and mandate by Act No. 98‑307 when state retirees are granted cost-of-living increases, the retired employees of the Huntsville Waterworks Utility Board, the Huntsville Natural Gas Utility Board, and the Huntsville Electric Utility Board are to be granted cost-of-living increases payable from appropriations to the Boards.  Opinion to J. Robert Miller, dated June 15, 1998, A.G. No. 98‑00162.


As an alternative to Act No. 98-307, Act No. 98-272 provides cost-of-living increases to certain retirees and beneficiaries of the Employees’ Retirement System.  1998 Ala. Acts No. 98-272.  Section 36-27-6 of the Code of Alabama authorizes the participation of counties, municipalities, and public or quasi-public organizations in the Employees’ Retirement System.  ALA. CODE § 36‑27‑6 (Supp. 1997).  The City of Huntsville and Huntsville Utilities have elected to participate in the Employees’ Retire​ment System.  Section 2.(a) of Act No. 98-272 provides:

Section 2.(a)  Commencing October 1, 1998, each person whose employer participated in the Employees’ Retirement System pursuant to Sec​tion 36-27-6, Code of Alabama 1975, whose effective date of retirement for purposes of receiving benefits from the Employees’ Retire​ment System is prior to July 1, 1998, and who is receiving or is entitled to receive a monthly allowance from the Employees’ Retirement Sys​tem, may receive a cost-of-living increase deter​mined by the formula used in Section 1, if the employer elects to come under this act.  Retirees who chose Option 2, 3, or 4 shall receive the cost-of-living increase reduced by the same per​centage as the reduction which occurred because of the option selected unless the beneficiary under the option selected is deceased on July 1, 1998, in which case the increase shall not be reduced.  Any employer making the election to come under the act shall bear the cost of the cost-of-living increase paid to its employees pur​suant to this section.  Any employer participating under Section 36-27-6, Code of Alabama 1975, may elect to come under this act at anytime and have the act become effective on October 1, 1998, or on October 1 of any subsequent fiscal year and the employer shall not be required to pay this cost-of-living increase retroactively unless the employer elects to fund the increase.

1998 Ala. Acts No. 98-272 (emphasis added).


If the Electric Board of the City of Huntsville elects to come under Act No. 98-272, the retired employees can receive a cost-of-living increase as provided in that Act.  The Electric Board under Act No. 98‑272 can pay the increases from revenues of the Electric Board.

CONCLUSION


The Electric Board of the City of Huntsville may elect to provide cost-of-living increases for retired employees under Act No. 98-272.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact James R. Solomon, Jr., of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

JAMES R. SOLOMON, JR.

Chief, Opinions Division

BP/LKO/jho

H7.98/OP

