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Honorable Frank H. Riddick

Probate Judge

Madison County Court House

100 North Side Square

Huntsville, Alabama 35801

Probate Judges – Conservators – In​vestments – Funds - Securities

A factual determination would have to be made as to whether each of the allowed investments of the GNMA portfolio is authorized with respect to such fiduciary by section 

19-3-120, by any other provision of law, or by will, trust agreement, or other document that is the source of authority.

A court of competent jurisdiction has the power to authorize investments not otherwise included in the list of authorized investments as provided in section 19-3-120 of the Code of Alabama.

Dear Judge Riddick:


This opinion of the Attorney General is issued in response to your request.

QUESTIONS


1.  May a conservator invest his or her mi​nor ward’s funds in GNMA securities held with the Vanguard Fixed Income Securities Fund?


2.  Is it within the authority of the court to permit a conservator to invest his or her minor ward’s funds in GNMA securities held with Vanguard Fixed Income Securities Fund if, after hearing the matter, the court is satisfied that such an investment is in the best interest of the ward?

FACTS AND ANALYSIS


Under Alabama law a trustee, executor, administrator, guardian, or one acting in any other fiduciary capacity is permitted to invest in certain authorized classes of investments.  Section 19-3-120 of the Code of Alabama provides a listing of authorized classes of investments for the fiduciary, in addition to those otherwise provided by law.  ALA. CODE 

§ 19-3-120 (1997).  Unless the trust agreement, will, or other document provides otherwise, the fiduciary is limited to making investments within one of the specified classes.  Generally, these classes of investments are limited to investments secured by the United States government or the State of Alabama.


Your first question concerns whether a conservator can invest his or her ward’s funds into GNMA securities held with the Vanguard Fixed In​come Securities Fund.  Section 19-3-120.1 of the Code of Alabama pro​vides in part:


In addition to the investments authorized by Section 19-3-120, by any other provision of law for the investment of funds held by a trustee, executor, administrator, guardian, conservator or other fiduciary, or by the will, trust agreement or other document which is the source of authority, such fiduciary may invest in and hold (1) inter​ests, however evidenced, in any common trust fund or other collective investment fund main​tained by any national or state chartered bank, trust company or savings and loan association having trust powers, or (2) securities of or other interest in any open-end or closed-end manage​ment type investment company or investment trust registered under the Investment Company Act of 1940, as from time to time amended, so long as the portfolio of such common trust fund, collective investment fund or investment com​pany or investment trust consist of investments authorized with respect to such fiduciary by Sec​tion 19-3-120, by any other provision of law, or by will, trust agreement or other document which is the source of authority. . . . 

ALA. CODE § 19-3-120.1 (1997) (emphasis added).


The information you provided this Office concerning the Vanguard Fixed Income Securities Fund states that the Fund is registered under the Investment Company Act of 1940 as a diversified open-end investment company.  Vanguard Fixed Income Securities Fund, Semiannual Report, July 31, 1997, p. 30.  The portfolio would have to be examined to deter​mine whether it consists of investments authorized with respect to such fiduciary by section 19-3-120, by any other provision of law, or by will, trust agreement, or other document that is the source of authority.  The information provided by you concerning the GNMA (Government National Mortgage Association) portfolio states:

The GNMA Portfolio invests at least 80% of its assets in Government National Mortgage Asso​ciation (“GNMA” or “Ginnie Mae”) pass-thor​ough certificates.  The balance of the Portfolio’s assets may be invested in other U.S. Treasury or U.S. Government agency securities, as well as in repurchase agreements collateralized by such se​curities.  The Portfolio may also invest in bond (interest rate) futures and options to a limited extent and real estate mortgage conduits (“REMICs”).

Vanguard Fixed Income Securities Fund, Prospectus-May 9, 1997, p. 13.


A factual determination would have to be made as to whether each of the above-stated allowed investments is authorized with respect to such fiduciary by section 19-3-120, by any other provision of law, or by will, trust agreement or other document that is the source of authority.  This Office, however, is authorized to answer only questions of law, not ques​tions of fact.  ALA. CODE § 36-15-1 (Supp. 1997).


Your second question concerns the court’s authority to authorize the investment of funds in GNMA securities, if the court is satisfied that such an investment is in the best interest of the ward.  As stated above, section 19-3-120 provides a listing of authorized classes of investments for the fiduciary, in addition to those otherwise provided by law.  Section 19-3-120 states that a fiduciary is to invest in the classes of investments listed, “[u]nless otherwise authorized or directed by the court having ju​risdiction thereof . . .”  ALA. CODE § 19-3-120(a) (1997).  Generally, the probate court has jurisdiction over a conservatorship of a minor’s estate.  ALA. CODE § 26-2A-20 (1992).  Section 19-3-120 gives the probate court the power to authorize investments not otherwise included in the classes of authorized investments.

CONCLUSION


A factual determination would have to be made as to whether each of the allowed investments of the GNMA portfolio is authorized with re​spect to such fiduciary by section 19-3-120, by any other provision of law, or by will, trust agreement, or other document that is the source of authority.


A court of competent jurisdiction has the power to authorize in​vestments not otherwise included in the list of authorized investments as provided in section 19-3-120 of the Code of Alabama.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Wendi B. Molz of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

JAMES R. SOLOMON, JR.

Chief, Opinions Division

BP/WBM


