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Honorable Dale Lawrence

Attorney, City of Fayette

102 2nd Avenue S.E.

Fayette, Alabama 35555

Municipalities – Streets – Gasoline Tax – Drains and Drainage – Rights-of-Way

The four-cent and seven-cent gaso​line tax funds may be used to repair, maintain, and construct ditches and culverts along street rights-of-way.

Dear Mr. Lawrence:


This opinion of the Attorney General is issued in response to your request.

QUESTIONS

1. Can funds from the four-cent and seven-cent excise tax on gasoline, motor fuel and lubricating oil be used to construct new ditches and culverts along street rights-of-way?

2. Can funds from either of the said taxes be used to construct new ditches and culverts if they are necessary to prevent water from flowing into and over the street and/or damaging it?

3. Can funds from either of the said taxes be used to repair and maintain existing ditches and cul​verts?

4. Can funds from either of the said taxes be used to repair and maintain existing ditches and cul​verts if they are necessary to prevent water from flowing into and over the street and/or damaging it?

FACTS AND ANALYSIS


A seven-cent per gallon excise tax on gasoline is provided at sec​tion 40-17-31 of the Code of Alabama.  ALA. CODE § 40-17-31 (1993).  A four-cent per gallon gasoline excise tax is levied on gasoline pursuant to section 40-17-220 of the Code of Alabama.  ALA. CODE § 40-17-220 (Supp. 1997).  


Amendment No. 354 to the Constitution of Alabama states in perti​nent part:


No moneys derived from any fees, excises, or license taxes, levied by the state, relating to registration, operation, or use of vehicles upon the public highways except a vehicle-use tax im​posed in lieu of a sales tax, and no moneys de​rived from any fee, excises, or licenses taxes, levied by the state, relating to fuels used for pro​pelling such vehicles except pump taxes, shall be expended for other than cost of administering such laws, statutory refunds and adjustments al​lowed therein, cost of construction, reconstruc​tion, maintenance and repair of public highways and bridges, costs of highway rights-of-way, payment of highway obligations, the cost of traf​fic regulation, and the expense of enforcing state traffic and motor vehicle laws…

ALA. CONST. amend 354.


State tax generated from the registration, operation, or use of motor vehicles cannot be used for purposes other than those specified in Amendment No. 354.  Opinion of the Justices, No. 351, 665 So. 2d 1389 (Ala. 1995).  


Regarding the use of proceeds of the seven-cent gasoline tax by a municipality, section 40-17-78(3) of the Code of Alabama states:


Where the use is by a municipality, such use shall be for transportation planning, the con​struction, reconstruction, maintenance, widening, alteration, and improvement of public roads, bridges, streets, and other public ways, including payment of the principal of and interest on any securities at any time issued by the municipality pursuant to law for the payment of which any part of the net tax proceeds were or may be law​fully pledged; provided, that no part of the net tax proceeds referred to in this section shall be expended contrary to the provisions of the con​stitution; and provided further, that funds dis​tributed to municipalities under the provisions of this division shall not be commingled with other funds of the municipality and shall be kept and disbursed by such municipality from a special fund only for the purposes hereinabove provided. 

ALA. CODE § 40-17-78 (1993).


Section 40-17-224(b)(3) of the Code of Alabama states that the pro​ceeds from the four-cent gasoline tax levied by section 40-17-220 may be used by a municipality in the following manner:


Where the use is by a municipality, such use shall be for resurfacing, restoring, rehabili​tation of roads, bridges, and streets within the municipality.  The use may also be for bridge re​placement within the municipality.  Provided, however, from time to time, that where the use is by a municipality such funds may also be used to construct new roads and streets within such mu​nicipality.  These funds shall not be commingled with other funds of the municipality including any other gasoline tax revenues and shall be kept and disbursed by such municipality from a spe​cial fund only for the purposes hereinabove pro​vided.

ALA. CODE § 40-17-224(b)(3) (1993).  


“Resurfacing, restoration, and rehabilitation” are defined at section 40-17-224(a) of the Code of Alabama, which states:


RESURFACING, RESTORATION, AND REHABILITATION (RRR).  Work undertaken primarily to preserve an existing facility.  Resto​ration and rehabilitation is considered to be work required to return the existing pavement or bridge deck (including shoulders) to a condition of adequate structural support or to a condition adequate for placement of an additional state of construction (bridge deck protective system or resurfacing).  Resurfacing consists of the place​ment of additional surface material over the ex​isting, restored, or rehabilitated roadway or bridge deck to improve serviceability or to pro​vide additional strength.  RRR may include changes to geometric features, such as minor widening, flattening curves, or improving sight distance.  

ALA. CODE § 40-17-224(a) (1993).


 A ditch is a “trench in the earth for drainage or defense.”  New Webster’s Expanded Dictionary 76 (1992 ed.).  A culvert is “an arched drain under a road, railway, etc. for the passage of water.” New Webster’s Expanded Dictionary 96 (1992 ed.).  The definition of a ditch and a cul​vert show that their purpose is important in keeping the roads in working condition.  


A previous opinion of this Office stated that the monies received from the four-cent gasoline tax could be used to restore and repair cul​verts and bridges.  Attorney General’s Opinion to Honorable 

William P. Smith, dated October 21, 1981, A.G. No. 82-00030.


Another opinion of this Office held that drainage improvements were directly connected to and necessary for the repair and maintenance of a road, and proceeds from the seven-cent gasoline tax could be used for drainage improvements.  Attorney General’s Opinion to Honorable Kenneth Moss, dated March 5, 1984, A.G. No. 84-00193.


Previously, this Office determined that if the construction of new curbs and gutters on existing streets would serve to preserve the existing streets, or return the existing pavement to a condition of adequate struc​tural support, then four-cent and seven-cent tax proceeds could be used for such purpose.  Attorney General’s Opinion to Honorable 

Douglas C. Martinson, II, dated April 24, 1997, A.G. No. 97-00170.  A ditch and a culvert are analogous to a curb and gutter in that their primary purpose is to prevent water from flowing into and over the street and/or undermining or damaging it.  It is the opinion of this Office based on pre​vious opinions that funds from the four-cent and seven-cent gasoline tax funds can be used to construct ditches and culverts along street rights-of-way.

CONCLUSION


It is the opinion of this Office that all four of your questions may be answered affirmatively to the extent that the expenditures are neces​sary for the reconstruction, restoration, and rehabilitation of existing streets within the municipality.  The four-cent and seven-cent gasoline tax funds may be used to repair, maintain and construct ditches and culverts along street rights-of-way.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Brenda Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

JAMES R. SOLOMON, JR.

Chief, Opinions Division

BP/BFS
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