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A temporary guardian is appointed under section 26-2A-107(a) for a pe​riod not to exceed fifteen days where an emergency exists and the inca​pacitated person has no guardian.  The authority of the temporary guardian appointed under section 

26-2A-107(a) may be renewed if the court deems it necessary.  A tempo​rary guardian is appointed under section 26-2A-107(b) for a period not to exceed six months to act in place of the appointed guardian when the appointed guardian is not effectively performing his duties.

Dear Judge Cooley:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Can a temporary guardianship be extended at the discretion of the court for longer than fif​teen-day intervals but not to exceed six months?

FACTS, LAW, AND ANALYSIS


Section 26-2A-107 of the Code of Alabama provides for the ap​pointment of temporary guardians.  ALA. CODE § 26-2A-107 (1992).  Section 26-2A-107 states:


(a)  If an incapacitated person has no guardian, an emergency exists, and no other per​son appears to have authority to act in the cir​cumstances, on appropriate petition the court, without notice, may appoint a temporary guard​ian whose authority may not extend beyond 15 days and who may exercise those powers granted in the order.


(b)  If the appointed guardian is not effec​tively performing duties and the court further finds that the welfare of the incapacitated person requires immediate action, it may appoint, with or without notice, a temporary guardian for the incapacitated person having the powers of a gen​eral guardian for a specified period not to exceed six months.  The authority of any permanent guardian previously appointed by the court is suspended as long as a temporary guardian has authority.


(c)  The court may remove a temporary guardian at any time.  A temporary guardian shall make any report and comply with any conditions the court imposes or requires.  In other respects the provisions of this chapter concerning guardi​ans apply to temporary guardians.

Id.


Your question concerns the fifteen-day time limitation for tempo​rary guardians in section 26-2A-107(a), and the six-month time limitation in section 26-2A-107(b).  ALA. CODE § 26-2A-107(a) and (b) (1992).


When more than one Code section is involved, each section should be given a field of operation so far as is possible.  Kinard v. Jordon, 646 So. 2d 1380, 1383 (1994).


The Comment following section 26-2A-107 provides guidance in construing these provisions.  It is stated there:


Subsection (a) requires an “emergency” situation for its application. . . .  Ultimately the chapter provides a period of 15 days.  Of course, it is recognized in providing for a short period of appointment that a court can renew the appoint​ment for an additional period or additional peri​ods according to the exigencies of the emer​gency.

*   *   *


Under subsection (b), the appointing court retains authority to act on petition or on its own motion to suspend a guardian’s authority by ap​pointing a temporary guardian.  The necessary finding, which need not follow notice to inter​ested persons, is that the welfare of the inca​pacitated person requires action and the ap​pointed guardian is not acting effectively.

ALA. CODE § 26-2A-107 comment (1992).


A temporary guardian is appointed under section 26-2A-107(a) when:  (1) an incapacitated person has no guardian, (2) an emergency ex​ists, and (3) no other person appears to have authority to act in the cir​cumstances.  ALA. CODE § 26-2A-107(a) (1992).  The probate court, on appropriate petition without notice, in this situation may appoint a tempo​rary guardian whose authority may not exceed a period of fifteen days.  Id.  The temporary guardian appointed under section 26-2A-107(a) exer​cises those powers in the order of appointment.  Id.  There is nothing in section 26-2A-107(a) that prohibits a renewal of the authority of the tem​porary guardian appointed thereunder when circumstances evidence that a renewal is necessary.


A temporary guardian is appointed by the probate court, with or without notice, under section 26-2A-107(b) when the appointed guardian is not effectively performing his or her duties, and the court finds that the welfare of the incapacitated person requires immediate action.  ALA. CODE § 26-2A-107(b) (1992).  The temporary guardian is appointed un​der section 26-2A-107(b) for a specified period not to exceed six months, and has the powers of general guardian.  Id.  The authority of the general guardian is suspended while the temporary guardian has authority.  Id.
CONCLUSION


A temporary guardian appointed under section 26-2A-107(a) differs from a temporary guardian appointed under section 26-2A-107(b).  A tem​porary guardian is appointed under section 26-2A-107(a) for a period not to exceed fifteen days where an emergency exists, and the incapacitated person has no guardian.  The authority of the temporary guardian ap​pointed under section 26-2A-107(a) may be renewed if the court deems it necessary.  A temporary guardian is appointed under section 26-2A-107(b) for a period not to exceed six months to act in place of the appointed guardian when the appointed guardian is not effectively performing his duties.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact James R. Solomon, Jr., of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

JAMES R. SOLOMON, JR.

Chief, Opinions Division
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