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Honorable George R. Reynolds

Judge of Probate, Jefferson County

115 Courthouse

716 North 21st Street

Birmingham, AL  35263

Filing Tax - Recordation of Instruments - Exemption - Civic Center Authority

Recordation of instruments memorializing transactions involving a Civic Center Authority are subject to deed and mortgage recording taxes, where Authority was lessor in one lease and not a party in two other instruments.

Dear Judge Reynolds:


This opinion of the Attorney General is issued in response to your request.

QUESTIONS


1.  Is the Birmingham-Jefferson Civic Center Authority (BJCC) required to pay the recording tax upon the recording of that certain lease, called the Headlease, between it, as lessor, and Birmson, LLC (Birmson), as lessee?

2.  Is the BJCC required to pay the recording tax upon the recording of that certain lease between Birmson, as lessor, and AmSouth Bank of Alabama (acting as trustee for the benefit of BJCC), as lessee?

3.  Is the BJCC required to pay the mortgage recordation tax upon the recording of that certain mortgage between Birmson, as mortgagor, and Hollandsche Bank - University N.V. (Hollandsche), as mortgagee?

FACTS, LAW, AND ANALYSIS


These questions arise out of a complex financial arrangement among BJCC, Birmson, Hollandsche, and AmSouth under which BJCC leased almost all of the main components of the Civic Center to Birmson which, in turn and contempo​raneously therewith, granted a leasehold mortgage to Hol​landsche to secure a loan and entered into a lease to Am​South Bank of Alabama, as trustee for the benefit of BJCC.


These transactions provide financial benefits to each of the parties, some of which arise from tax deductions that certain of them are able to utilize as a result of the transactions.


The lease between BJCC and Birmson, called the Headlease, grants exclusive possession and use of the leased property to Birmson for some 23 years (from Janu​ary 23, 1997, to January 2, 2020).  Birmson is obligated to make rental payments and perform maintenance and make cer​tain alterations.  It is also required to grant possession and use of the property to AmSouth Bank, as trustee of BJCC.  AmSouth is, in turn, obligated to make rental pay​ments, perform maintenance, and make alterations, and to insure the property.  Under this sublease and another docu​ment, called the Trust Agreement, BJCC retains the author​ity to manage the property.


In a Participation Agreement among the parties, it was agreed that the Authority would pay any recording taxes that may be due upon the recording of any of the documents involved in these transactions.


The Birmingham-Jefferson Civic Center Authority was created pursuant to Act No. 547 of the 1965 Regular Session of the Alabama Legislature, as amended by Act No. 114 of the 1965 Second Special Session; Act No. 497 of the 1973 Regular Session; Act No. 741 of the 1987 Regular Session; Act No. 760 of the 1989 Regular Session; and amendment 280 of the Constitution of Alabama of 1901.


In amendment 280 there is a tax exemption:

No tax levied by the state or any municipality or county of the state shall apply to any such corporation, unless such tax applies to the county and the city wherein the corporation is located.  The word "tax" as herein used, shall include any ad valorem tax, or other direct tax, and any excise, privilege or license tax.

ALA. CONST. amend. 280.


BJCC is a corporation as referred to in amendment 280.  Sections 40-22-1 and 40-22-2 of the Code of Alabama levy taxes upon the privilege of recording deeds (or instruments which convey an interest in real estate) and mortgages:

No deed, bill of sale, or other instrument of like character which con​veys any real or personal property within this state or which conveys any interest in any such property, except the transfer of mortgages on real or personal property within this state upon which the mortgage tax has been paid, deeds or instruments executed for a nominal consideration for the purpose of perfecting the title to real estate, the re-recordation of corrected mort​gages, deeds, or instruments executed for the purpose of perfecting the title to real or personal property, specifi​cally, but not limited to, corrections of maturity dates thereof, and deeds and other instruments or conveyances, executed prior to October 1, 1923, shall be received for record unless the following privilege or license tax shall have been paid upon such instru​ment before the same is offered for record.

ALA. CODE § 40-22-1 (1993) (emphasis added).

No mortgage, deed of trust, con​tract of conditional sale, or other instrument of like character which is given to secure the payment of any debt which conveys any real or personal property situated within this state or any interest therein or any security agreement or financing statement pro​vided for by the Uniform Commercial Code, except a security agreement or a financing statement relating solely to security interests in accounts, con​tract rights or general intangibles, as such terms are defined in the Uniform Commercial Code, and except for the re-recordation of corrected mortgages, deeds, or instruments executed for the purpose of perfecting the title to real or personal property, specifically, but not limited to, corrections of maturity dates thereof, shall be received for record or for filing in the office of any probate judge of this state unless the following privilege or license taxes shall have been paid upon such instrument before the same shall be received for record or for filing:

          . . .

ALA. CODE § 40-22-2 (1993) (emphasis added).


It is a universal rule of construction that tax exemp​tions, whether constitutional or statutory, are to be con​strued strictly against the exemption and in favor of the tax.  Community Action Agency of Huntsville, Madison Co., Inc. v. State, 406 So. 2d 890 (Ala. 1981).  Further, the intent to exempt must be clear and the burden of proving an exemption is upon the one claiming the exemption.  Id., Matter of Fox, 609 F. 2d 178 (5th Cir. 1980).


Pursuant to the Headlease, the Authority, as lessor, is leasing the property to Birmson, as lessee.  In Opinion of the Attorney General, No. 86-00085, released Decem​ber 12, 1985, this Office stated the following:

The act of recording a deed primar​ily benefits and protects the grantee.  Therefore, it is the grantee that is expected to pay the tax.  If [an exempt] organization is the grantee of a deed, there is no deed privilege tax due.  However, if [an exempt] organization is the grantor on a deed then the deed privilege tax must be paid.

This principle also applies to the recording of leases; i.e., the act of recording benefits and protects the lessee.  The lessee, therefore, is expected to pay the tax.  If an exempt organization is the lessee pursuant to a lease, then no deed recording tax would be due upon recor​dation.  However, if an exempt organization is the lessor, then recording tax would be due.  This result is supported by the following language in Opinion of the Attorney Gen​eral, No. 84-00029, released October 24, 1984:  “There is nothing in this section, or elsewhere in Alabama law, that would exempt from filing tax the filing of a lease where an instrumentality of the state leases property to a private corporation.  Therefore, the filing tax is due to be paid for the recording of this lease by the lessee.”


Here, the Authority, which is exempt from recording taxes pursuant to amendment 280, is the lessor and not the lessee of the Headlease.  The recording of the Headlease, therefore, would be subject to deed recording tax.


The Sublease involves Birmson, as sublessor, and Am​South Bank of Alabama, as sublessee.  The document states that AmSouth is acting as a trustee pursuant to a trust agreement.  The Sublease is silent concerning the involve​ment of the Authority.  Therefore, the recording of the Sublease would be subject to deed recording tax.


Finally, the Authority is not a party to the Leasehold Mortgage.  Therefore, there can be no exemption for the recording of that document.  Recording it would be subject to mortgage recording tax.


The parties to these transactions agreed, through the Participation Agreement, that the Authority would pay any recording taxes, which may be due.  Such an agreement, how​ever, would not allow the parties to convert otherwise-taxable recordings into non-taxable recordings, simply by directing the payment of recording taxes through an exempt entity such as the Authority.  See, e.g., Rust Engineering Company v. State, 243 So. 2d 695, 700 (Ala. 1971) (stating that “[e]xemption from state taxation is said to be law​fully conferred only by the Legislature or by the Constitu​tion, and it is not within the competency of state offi​cials to relieve private persons or others from such taxation by contract or otherwise, where the Legislature or the Constitution has not so authorized or provided”).

CONCLUSION


Based on the foregoing, the status of the Authority has no effect on the recording of the Headlease, the Sub​lease, or the Leasehold Mortgage.  Therefore, the recording of each of these documents is subject to the respective recording tax.  Each of your questions is answered in the affirmative.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Philip C. Davis of my staff.

Sincerely,

BILL PRYOR

Attorney General





By:

JAMES R. SOLOMON, JR.

Chief, Opinions Division
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