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Honorable L. N. Hagan, Director




Department of Public Safety

Post Office Box 1511

Montgomery, AL  36102-1511

Juveniles – Child Custody – Missing Children – Parent and Child

A child may be a missing child as defined in section 26-19-1(6) when both parents have custody and one parent takes the child and disap​pears.  This is primarily a factual determination to be made on a case-by-case basis.

Dear Colonel Hagan:


This opinion of the Attorney General is issued in response to your request.

QUESTION


If both parents of a child have legal cus​tody of the child and one parent takes the child and disappears so that the other parent has no knowledge of the child’s whereabouts, is the child a missing child as defined in Section 26‑19‑1(6)?

FACTS, LAW, AND ANALYSIS


The Alabama Center for Missing and Exploited Children was cre​ated within the State Department of Public Safety.  ALA. CODE § 26‑19-2 (Supp. 1997).  The Center enters reports of missing children into the National Crime Information Center computer.  ALA. CODE § 26‑19‑4 (Supp. 1997).  “Missing child,” as used within these provisions, is defined at section 26-19-1(6) as follows:


Missing Child.  A child whose where​abouts are unknown to the child’s legal custo​dian, the circumstances of whose absence indi​cate that:


a.  The child did not voluntarily leave the care and control of the custodian, and the taking of the child was not author​ized by law; or


b.  The child voluntarily left the care and control of the child’s legal custodian without the custodian’s consent and with​out intent to return.

ALA. CODE § 26-19-1(6) (Supp. 1997).


When answering the question before us, this Office is limited to the statute itself.  There is little or no guidance in federal and state statutory and case law regarding the taking of a child where both parents have legal custody.


The definition of “missing child,” found at section 26-19-1(6), uses “legal custodian” or “custodian” instead of parent.  ALA. CODE § 26‑19‑1(6) (Supp. 1997).  Where both parents have legal custody of the child, each is a “legal custodian” as used in the statute.

If the facts show the child did not voluntarily leave the care and control of the custodian, and the taking of the child was not authorized by law, or the child voluntarily left the care and control of the child’s legal custodian without the custodian’s consent and without intent to return, then the child would be a missing child as defined in section 26-19-1(6).

CONCLUSION


A child may be a missing child as defined in section 26-19-1(6) when both parents have custody and one parent takes the child and disap​pears.  A factual determination must be made on a case-by-case basis.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact James R. Solomon, Jr., of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

JAMES R. SOLOMON, JR.

Chief, Opinions Division
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