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Honorable Bobby M. Junkins

Judge of Probate, Etowah County

P. O. Box 187

Gadsden, AL  35902

Probate Judges – Conservators – Reporting Requirements – Accounts and Accounting

The conservator has the duty to account to the court for the admini​stration of a conservatorship as directed in section 26-2A-147 of the Code.

If the probate judge has actual knowledge, or is informed that the conservator has failed to make the proper accountings as required by law, a probate judge has the duty to require the proper accountings from the conservator.

Dear Judge Junkins:


This opinion of the Attorney General is issued in response to your request.

QUESTIONS


1.  Under section 26-2A-147, is it the duty of the probate judge on his own motion to require the accounting by the conservator to the court, or does the duty fall upon the conservator?


2.  If the conservator fails at least once in three years to make timely accounting to the court under section 26-2A-147, what is the duty, if any, of the judge of probate?

FACTS, LAW, AND ANALYSIS


Section 26-2A-147 of the Code of Alabama provides in pertinent part:


Each conservator shall account to the court for administration of the conservatorship upon resignation or removal and at other times as the court may direct, but if not otherwise directed, the conservator must, at least once in three years, account to the court. . . .  On termination or removal of the protected person’s minority or disability, a conservator shall account to the court or to the formerly protected person.

ALA. CODE § 26-2A-147 (1992).


The statute states that a conservator shall account to the court for the administration of a conservatorship.  In absence of clear legislative intent to the contrary, the word “shall” is to be afforded a mandatory con​notation when it appears in a statute.  State Personnel Board v. Prestwood, 702 So. 2d 176, 179 (Ala. Civ. App. 1997).  Section 26‑2A‑147 directs the conservator to account to the court for the administration of a conserva​torship at certain times designated by statute and at other times as the court may direct.  Opinion of the Attorney General to Honorable Leslie G. Johnson, dated October 9, 1991, A.G. No. 92-00011.  The conservator, therefore, has the duty to account to the court for the administration of a conservatorship as directed in section 26-2A-147.


If the conservator fails to make the proper accountings as required by law, a probate judge is authorized by sections 26-2A-147 and 26-2A-31(b) to require the proper accountings from the conservator.  Section 26-2A-31 sets forth the subject matter jurisdiction of the probate court under the Uniform Guardianship Act and Protective Proceedings, of which sec​tion 26-2A-147 is a part.  Section 26-2A-31(b) states, “[t]he court has full power to make orders, judgments, and decrees and take all other action necessary and proper to administer justice in the matters that come before it.”  ALA. CODE § 26-2A-31(b) (1992).  Pursuant to section 26-2A-147, the probate judge may, by proper order of the court, direct accountings by a conservator at the times required by law and at times other than those set out in the statute.


The purpose of section 26-2A-147 is to protect the assets of a minor or incompetent by requiring periodic reports of the conservator.  While section 26-2A-147 does not impose a specific duty on the probate court to require proper accountings from the conservator, a probate judge, pursu​ant to sections 26-2A-31 and 26-2A-147, has the authority to take the necessary and proper action to preserve the holdings of the conservator​ship and to direct accountings by the conservator.


If the probate judge has actual knowledge that the conservator has failed to make a timely accounting as directed by statute or by the court, or is informed of this fact, the probate judge then has a duty to require the conservator to make an accounting.

CONCLUSION


The conservator has the duty to account to the court for the admini​stration of a conservatorship as directed in section 26-2A-147 of the Code.


If the probate judge has actual knowledge, or is informed that the conservator has failed to make the proper accountings as required by law, a probate judge has the duty to require the proper accountings from the conservator.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact James R. Solomon, Jr., of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

JAMES R. SOLOMON, JR.

Chief, Opinions Division
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