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Honorable Mark Griffin

City Clerk for the City of Lineville

P.O. Box 247

Lineville, Alabama 36266-0247

Municipalities – Gasoline Tax – Air​ports and Aircraft –Roads, Highways and Bridges

Gasoline tax proceeds cannot be used for the City of Lineville to repair and restore the runway of a regional airport partially owned by that city.

Dear Mr. Griffin:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Can the two-cent, four-cent, five-cent or seven-cent gasoline tax proceeds be used for repair and restoration of the runway of the regional airport of which the City of Lineville is co-owner?

FACTS, LAW, AND ANALYSIS


Section 8-17-87 of the Code of Alabama authorizes the collection of a two-cent per gallon inspection fee on gasoline and diesel fuel.  ALA. CODE § 8-17-87 (1993).  A seven-cent and supplemental five-cent per gallon excise tax are levied on gasoline as provided at section 40-17-31 of the Code.  ALA. CODE § 40-17-31 (1993).  A four-cent per gallon gaso​line excise tax is levied on gasoline pursuant to section 40-17-220 of the Code.  ALA. CODE § 40-17-220 (Supp. 1997).


Amendment No. 354 to the Constitution of Alabama states in perti​nent part:


Amendment XCIII [93] to the Constitution of Alabama, as submitted November 4, 1952, and proclaimed ratified November 19, 1952, shall be amended so that said Amendment XCIII [93], shall read as follows:

     No moneys derived from any fees, excises, or license taxes, levied by the state, relating to registration, opera​tion, or use of vehicles upon the public highways except a vehicle-use tax imposed in lieu of a sales tax, and no moneys derived from any fee, excises, or licenses taxes, levied by the state, relating to fuels used for propelling such vehicles except pump taxes, shall be expended for other than cost of administering such laws, statutory refunds and adjustments allowed therein, cost of construction, recon​struction, maintenance and repair of public highways and bridges, costs of highway rights-of-way, payment of highway obligations, the cost of traffic regulation, and the expense of enforc​ing state traffic and motor vehicle laws. . . .

ALA. CONST. amend 354.  


State tax generated from the registration, operation, or use of motor vehicles cannot be used for purposes other than those specified in Amendment No. 354.  Opinion of the Justices, No. 351, 665 So. 2d 1389 (Ala. 1995).  


The uses for the two-cent inspection fee on gasoline and diesel fuel by municipalities is provided at section 8-17-91(a)(2)c5 of the Code of Alabama:


Use of the inspection fee by a municipality shall be for transportation planning, the con​struction, reconstruction, maintenance, widening, alteration, and improvement of public roads, bridges, streets, and other public ways, including payment of the principal of and interest on any securities at any time issued by the municipality pursuant to law for the payment of which any part of the net tax proceeds were or may be law​fully pledged; provided, that no part of the bal​ance of the proceeds referred to in this section shall be expended contrary to the provisions of the constitution; and provided further, that funds distributed to municipalities under the provisions of this division shall not be commingled with other funds of the municipality, except the municipalities’ portion of the highway gasoline tax, and shall be kept and disbursed by such municipality from a special fund only for the purposes hereinabove provided.

ALA. CODE § 8-17-91(a)(2)c5 (1993).


Regarding the use of the proceeds of the seven-cent gasoline tax by a municipality, section 40-17-78(3) of the Code of Alabama states:

Where the use is by a municipality, such use shall be for transportation planning, the con​struction, reconstruction, maintenance, widening, alteration, and improvement of public roads, bridges, streets, and other public ways, including payment of the principal of and interest on any securities at any time issued by the municipality pursuant to law for the payment of which any part of the net tax proceeds were or may be law​fully pledged; provided, that no part of the net tax proceeds referred to in this section shall be expended contrary to the provisions of the con​stitution; and provided further, that funds dis​tributed to municipalities under the provisions of this division shall not be commingled with other funds of the municipality and shall be kept and disbursed by such municipality from a special fund only for the purposes hereinabove provided.

ALA. CODE § 40-17-78 (1993).  


Section 40-17-224(b)(3) of the Code of Alabama states that the pro​ceeds from the four-cent gasoline tax levied by section 40-17-220 may be used by a municipality in the following manner:


Where the use is by a municipality, such use shall be for resurfacing, restoring rehabilita​tion of roads, bridges, and streets within the municipality.  The use may also be for bridge replacement within the municipality.  Provided, however, from time to time, that where the use is by a municipality such funds may also be used to construct new roads and streets within such municipality.  These funds shall not be commin​gled with other funds of the municipality including any other gasoline tax revenues and shall be kept and disbursed by such municipality from a special fund only for the purposes here​inabove provided.

ALA. CODE § 40-17-224(b)(3) (1993).  


A municipality’s share of the five-cent gasoline tax proceeds may be used for the same purposes as the four-cent gasoline tax proceeds.  ALA. CODE § 40-17-74.1 (1993).  

These provisions evidence the intent of the Legislature that gasoline tax proceeds be used exclusively by municipalities to construct, repair, reconstruct, restore, and maintain highways, roads, streets, and bridges.  There is no authorization for the two-cent, four-cent, five-cent, or seven-cent gasoline tax to be used for the restoration and repair of the runway at a municipally owned airport.  These monies may be used for the construc​tion, reconstruction, repair, and maintenance of roads, streets, highways, and bridges leading to, and located on, the grounds of the municipally owned public airport, but they cannot be used for repair and reconstruc​tion of the runway itself.

CONCLUSION


Gasoline tax proceeds cannot be used by the City of Lineville to repair and restore the runway of a regional airport partially owned by that city.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact James R. Solomon, Jr., of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

JAMES R. SOLOMON, JR.

Chief, Opinions Division
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