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Honorable John C. Eagerton IV, Director

Alabama Department Of Aeronautics

770 Washington Avenue, Suite 544

Montgomery, AL  36130

Department of Aeronautics – Air​ports and Aircraft - Leases

The interpretation or clarification of provisions in the lease in question is a matter for the parties involved or a court of competent jurisdiction.  Specific terms in a contract are given greater weight than general terms.

If, by agreement of the parties, there is a clarification of the rental fees only, with no change in the terms of the lease, there is no conflict with the Competitive Land Sale Law.  If, however, any terms or conditions of the lease are changed or amended, it would create a new lease, and the Competitive Land Sale Law must be followed.

Dear Dr. Eagerton:


This opinion of the Attorney General is issued in response to your request.

QUESTION 1


Can the Attorney General clarify the provi​sions of the lease agreement that govern “re-negotiation” and “readjustment” of the rent and user fees?

FACTS, ANALYSIS, AND CONCLUSION


The following facts are found in your request:

By this letter I am requesting an Attorney Gen​eral’s opinion regarding a lease agreement per​taining to the St. Elmo Authority.  The Alabama Department of Aeronautics owns and operates this airport that is located in Mobile County.  In 1988, the department entered into a lease agree​ment with John E. Cutts to conduct a fixed base operation (FBO) at the airport.

In attempting to administer this lease agreement, I have encountered difficulty in interpreting sev​eral of its key provisions, especially regarding the provisions for re-negotiation of the rent and user fees.  On page 3 of the lease, paragraph 3(a) appears to conflict with paragraph 4(b) on the same page.  Due to the vague, ambiguous, and seemingly contradictory language contained in these two paragraphs, I have been uncertain about how to proceed with the lease negotiations provided for in the agreement.  We have notified the tenant (lessee) in writing that the department intends to re-negotiate the rent and user fees since no adjustments have been made during the ten years the lease has been in effect.


The Attorney General issues opinions on questions of law.  ALA. CODE § 36-15-1(1)a-d (Supp. 1997).  The interpretation or clarification of provisions in the lease in question is a matter for the parties involved or a court of competent jurisdiction.


As a matter of guidance, it is general principle of contract con​struction that specific terms in a contract are given greater weight than general terms.  ERA Commander Realty, Inc. v. Harrigan, 514 So. 2d 1329, 1335 (Ala. 1987).


Section 3(a) of the lease is a general term.  It provides that all fees and charges are subject to re-negotiation at the end of each five-year period.  If the contract provided no specific terms for readjustment of the rental rate and gallonage figures, this term would govern those provisions.  Section 4(b) of the lease provides specific terms for the readjustment of those rates.  Section 4(b) provides for readjustment of the rental rate and gallonage figures at the end of each two-year period.  Applying the gen​eral principle of contract construction that specific terms are given greater weight than general terms, Section 4(b) would control.

QUESTION 2


Can the lease amount be amended to clar​ify the rental fees and keep the terms of the lease at 25 years without being in conflict with the land sales act?

FACTS AND ANALYSIS


The Competitive Land Sale Law is found at sections 9-15-70 through 9‑15-84 of the Code of Alabama.  ALA. CODE §§ 9-15-70 to 9‑15-84 (Supp. 1997).  It requires all sales and leases made after the effective date of the Act, June 29, 1995, by or on the behalf of the State of Alabama, or its departments, agencies, institutions, or commissions involving an appraisal value of $10,000 or more, to be by open and free competitive advertised public auction or public sealed bid.  Section 18 of the original act, Act No. 98-280, states:  “The provisions of this act shall not apply to any transaction in regard to which there is an executed con​tract for sale or lease as of the effective date of this act.”  1995 Ala. Acts No. 95-280, 507.  The effective date of the Act was June 29, 1995.


The lease under consideration is for a period of twenty-five years commencing on November 1, 1988.  Section 3, p. 3.


Section 3(a) of the lease provides for the re-negotiation at the end of each five-year period of fees and charges.  Id.  It is further provided in the lease that rent and user fees are subject to reexamination and readjustment at the end of each two-year period of the lease.  Section 4, p. 3.  Without considering any possible conflict between these provisions, the lease executed before June 29, 1995, has not expired and provides for a readjustment and re-negotiation of fees and rent.  


A change or amendment of the terms or conditions of the lease in effect at the present would create a new lease.  If, therefore, any changes or amendments are made to the terms or conditions of the lease, there must be compliance with the Competitive Land Sale Law.  The lease with the changes and amendments would have to be awarded following the pro​cedures set out in sections 9-15-70 through 9-15-84 of the Code.  ALA. CODE § 9-15-70 to 9-15-84.

CONCLUSION


If, by agreement of the parties, there is a clarification of the rental fees only, with no change in the terms of the lease, there is no conflict with the Competitive Land Sale Law.  If, however, any terms or condi​tions of the lease are changed or amended, it would create a new lease, and the Competitive Land Sale Law must be followed.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact James R. Solomon, Jr., of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

JAMES R. SOLOMON, JR.

Chief, Opinions Division
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