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Honorable Donald B. Sweeney, Jr.

Attorney, Alabama Institute For Deaf and Blind

Rives & Peterson

505 20th Street North, Suite 1700

Birmingham, AL  35203-2696

Colleges and Universities – Employ​ees, Employers, Employment - Lay​offs

A reduction-in-force policy that utilizes objective aspects of per​formance appraisals meets the man​date of section 16-1-33(b) of the Code of Alabama.

Dear Mr. Sweeney:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Does a reduction-in-force policy adopted by the Board of Trustees of the Alabama Institute for Deaf and Blind comport with Act No. 97-622, now codified as section 16-1-33 of the Code of Alabama, when the policy uses objective criteria, including performance documentation, in deter​mining which professional employees should be terminated?

FACTS, LAW, AND ANALYSIS


The policy in question includes, in Article V, section D:


Objective criteria used for termination of employees on continuing service status will be in order of importance:


1.
credential/certification/licenses/ requirements of job description


2.
performance appraisals and/or other performance documentation (such objective criteria as, but not limited to, attendance record, disciplinary actions, additional professional development, etc.)


3.
seniority defined as total years of service

4.
possibility of job assignment to another area

AIDB Reduction in Force Policy, p. 2 (emphasis in the original).


A written reduction-in-force policy is required of each local school board by section 16-1-33 of the Code of Alabama.  The Board of Trustees of the Alabama Institute for Deaf and Blind is specifically included in the statute’s mandate by the terms of section (a)(1).  Section (b) of the statute provides:

(b)
Each board shall adopt a written reduction-in-force policy consistent with Section 16-1-30.  The policy shall include, but shall not be limited to, layoffs, recalls, and notifications of layoffs and recalls.  The reduction-in-force policy of the board shall be based on objective criteria.

ALA. CODE §  16-1-33 (Supp. 1997).


As used in the statute, the term “objective,” taken in its ordinary and commonly accepted usage, means “expressing or involving the use of facts without distortion by personal feelings or prejudices.”  Webster’s Third New International Dictionary of the English Language, Merriam-Webster, Inc., 1986, 1555, 1556.  In contrast, the term “subjective” means “peculiar to a particular individual, modified by individual bias and limi​tations.”  Id. at 2275, 2276.


Your question arises because one of the listed criteria, performance appraisal, is of a type that is generally expected to include subjective con​siderations.  As described in the policy statement, however, only objective aspects of performance appraisal are to be utilized as criteria for the reduction-in-force policy.  In the opinion of this Office, the policy as set forth meets the requirements of the statute.

CONCLUSION


A reduction-in-force policy that utilizes objective aspects of per​formance appraisals meets the mandate of section 16-1-33(b) of the Code of Alabama.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Philip C. Davis of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

JAMES R. SOLOMON, JR.

Chief, Opinions Division
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