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Honorable Linda D. Benson

Municipal Judge

City of Tallassee

214 Barnett Boulevard

Tallassee, AL  36078

Court Referral Programs – Municipal Judges – Municipal Courts – Man​datory Treatment Act – Administra​tive Office of Courts

Municipal court referral officers are appointed by the Administrative Office of Courts with the advice of the presiding circuit judge.  Where drug testing is court-ordered, there is no conflict of interest when court referral programs recoup the cost of drug testing.

Dear Judge Benson:


This opinion of the Attorney General is issued in response to your request.

QUESTION NO. 1


Does the Tallassee City Council have the authority to create a resolution which authorizes the use of a city-supported Court Referral Officer who would not have to operate under the man​dates of the Mandatory Treatment Act?

FACTS AND ANALYSIS


The Mandatory Treatment Act of 1990, in pertinent part, states:


(a) The Administrative Director of Courts is authorized to appoint court referral officers or contract with individuals or entities to provide alcohol and drug assessment for courts and to conduct the court referral programs in each court jurisdiction of the state.  Such appointments or contracts shall be made or entered into with the advice of the presiding circuit judge.  The Administrative Director of Courts shall designate the locations where said court referral programs, court referral officers or contracting entities or individuals shall serve, which designations may be changed from time to time; provided, how​ever, that all appointed court referral officers and approved court referral programs shall serve at the pleasure of the Administrative Director of Courts.  Any individual or entity which contracts to conduct the court referral program shall per​form all the duties as set out in the statewide policies and procedures manual for court referral programs established by the Administrative Office of Courts or these programs shall meet the national criteria for treatment alternatives to street crimes (TASC) programs.  Court referral officers shall work under the general supervision and direction of the Administrative Director of Courts and the judges of the circuit to which they are assigned.  Such court referral officers shall be compensated by the state from moneys con​tained in the alcohol and drug abuse court refer​ral officer trust fund and/or federal grants desig​nated by the Administrative Office of Courts for this purpose . . ..

ALA. CODE § 12-23-4(a) (1995).


The provisions of section 12-23-4 are unambiguous.  Court referral officers are appointed or hired by contract by the Administrative Office of Courts with the advice of the presiding circuit judge and serve at the pleasure of the Administrative Director of Courts.  There is nothing in municipal law that supersedes the statutory authority given to the Admin​istrative Office of Courts and its Director as the appointing authority for court referral officers.

CONCLUSION


A municipal governing body has no authority to appoint a municipal court referral officer as the Legislature has designated the Administrative Office of Courts and its Director as the appointing authority for court referral officers.

QUESTION NO. 2


If a City Council may appoint Court Refer​ral Services, would a Court Referral Officer working for the Regional Alcoholism Council of Chambers, Lee, Russell, and Tallapoosa Counties who refers work to Lifeline Services, Inc. present a situation where a conflict of interest exists?

FACTS, ANALYSIS, AND CONCLUSION


Since only the Administrative Office of Courts, with the advice of the presiding circuit judge, can appoint court referral officers, no response to this question is required.

QUESTION NO. 3


Does court-ordered random drug testing of Defendants by Administrative Director of Courts Appointed Court Referral Officers pose a conflict of interest for the Court Referral Officer since the Court Referral Officer determines the fre​quency of drug testing and since the Defendant is required to pay the Court Referral Officer for such testing and since the fee paid by the Defen​dant to the Court Referral Office for drug testing is retained by the Court Referral Officer?


(a) If so, would this conflict of interest be avoided if the court ordered a specific number of drug testing per month?


(b) Would a conflict of interest be avoided if the Court Referral Officer was court-ordered to charge only an amount that would reimburse his/her for actual costs of the drug testing kits?

FACTS AND ANALYSIS

Section 12-23-6 of the Code of Alabama authorizes the sentencing judge, and not the court referral officer (CRO) to ultimately determine the appropriate alcohol or drug education/treatment program for a defendant.  Therefore, the conflict of interest you raise in Question No. 3 should not exist where the judge, acting independently of the CRO’s recommended referral and case management plan (including a drug-testing plan), reviews the CRO’s recommendation and subsequently orders what the court determines to be appropriate.  Section 12-23-6 of the Code of Ala​bama provides:


In order to effect the purposes of this chapter, all courts exercising jurisdiction over alcohol and drug related offenses shall be authorized to refer a defendant to a court referral program for evaluation and referral to an appropriate education and/or treatment program.  At a minimum, every defendant who is not referred directly to drug or alcohol treatment shall be required to complete an alcohol and drug education program certified by the Administra​tive Office of Courts.

ALA. CODE § 12-23-6 (1995) (emphasis added).


Section 12-23-7 of the Code of Alabama requires a non-indigent defendant to bear the cost of each drug test administered by the court referral officer, as follows:


Any person who is convicted of an alcohol or drug-related offense and who is placed on probation or parole shall be required to partici​pate in an alcohol or drug testing program at his own expense, unless he is determined to be indi​gent.

ALA. CODE § 12-12-7 (1995) (emphasis added).


Although section 12-23-7 of the Code is silent with regard to the price of the drug test to be charged to non-indigent defendants, since CROs are to administer the test, CROs (or the program for which the CRO is employed) should be allowed to charge only a fee for recouping the cost incurred for drug testing.


As long as the sentencing judge reviews the CRO’s recommenda​tions and determines the appropriateness of the number of drug tests to be administered during a defendant’s probation, no conflict of interest arises.  The sentencing judge, and not the CRO, orders the defendant into a court referral program pursuant to section 12-23-6 of the Code.  The judge should ensure that a CRO’s proposed referral is fair to the defendant and necessary for the defendant’s rehabilitation and/or recovery.  If the judge, upon review, finds that the CRO’s recommendations for a defendant are not tailored to the defendant’s specific needs, then the judge should order a more suitable referral.

CONCLUSION

Where the sentencing judge determines that an alcohol or drug-testing program is appropriate for an individual, no conflict of interest arises where court referral programs recoup the cost of testing.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

JAMES R. SOLOMON, JR.

Chief, Opinions Division
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