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Honorable James Dupree, Jr.

Executive Director

Department of Youth Services

Post Office Box 66

Mt. Meigs, AL  36057

Department of Youth Services – Juvenile Probation Officers – Funds – Effective Date

Act No. 98-392 will not become effective on July 1, 1998, unless all of the contingencies provided in the Act are met.  If Act No. 98-392 does not become effective, there is no statutory prohibition that will prevent the Department of Youth Services from paying salary subsidies to the counties for juvenile probation officers.

Dear Mr. Dupree:


This opinion of the Attorney General is issued in response to your request.

QUESTIONS


How is the Alabama Department of Youth Services to know when and if Act No. 98-392 becomes effective?


Is there any statutory prohibition which may prevent DYS from continuing its responsibility to pay these subsidies from funds appropriated therefor, until the event or declaration establishing the effective date of the said Act No. 98-392?

FACTS, LAW, AND ANALYSIS


Act No. 98-392 provides for the transition of juvenile probation officers from county employees to state employees in the affected counties and for the classification and pay of juvenile probation officers and staff under the state court personnel system.  1998 Ala. Acts No. 98‑392.  The duties of the Department of Youth Services regarding establishing standards for certification of juvenile probation officers, providing continuing education for juvenile probation officers, and allocating salary subsidies to the affected counties for juvenile probation positions are transferred from the Department of Youth Services to the Administrative Office of Courts.


Section 18 of Act No. 98-392 provides:

This act is contingent upon enactment of House Bill 92 of the 1998 Regular Session into law and receipt by the state of funds to substantially fund House Bill 92 from any tobacco related litigation, settlement, assessment, or federal or state legislation.  If these contingencies are met, this act shall become effective July 1, 1998, after its passage and approval by the Governor, or upon its otherwise becoming a law, except that the amendment of Sections 44-1-2, 44-1-24, and 44-1-27, and repeal of Section 44-1-26, Code of Alabama 1975, shall become effective October 1, 1998.

1998 Ala. Acts No. 98-392 (emphasis added).


Act No. 98-392 becomes effective on July 1, 1998, (1) if House Bill 92 was enacted into law and (2) if the state receives money to fund House Bill 92 from tobacco-related litigation, settlement, assessment, or federal or state legislation.


House Bill 92 was enacted as Act No. 98-382.  1998 Ala. Acts No. 98-382.  The first contingency or condition precedent for Act No. 98-392 to become effective has occurred.  Act No. 98-382 provides for the Children First Program and establishes the Children First Trust Fund in the State Treasury.  It is expressed in Section 2(b) of the Act that the existence of the Children First Trust Fund “is contingent upon the receipt by the state of tobacco revenues.”  This is also expressed in Section 4(a) and (b).  The receipt of tobacco revenues by the state for the Children First Trust Fund will come from tobacco-related litigation, settlement, assessment, or state or federal legislation as stated in section 18 of Act No. 98-392, previously quoted.


Section 4(b)(7)a.1. of Act No. 98-382 provides that “contingent upon the Children First Trust Fund receiving tobacco revenues, . . . ten percent of the funds shall be allocated to the Juvenile Probation Services Fund and administered by the Administrative Office of Courts.”  The provision further provides that sixty-one percent of the funds of the Juvenile Probation Services Fund shall be used to convert the juvenile probation officers and staff in the affected counties as set out in Act No. 98-392.  The financing for the transition of juvenile probation officers from county employees to state employees under the direction of the Administrative Office of Courts is largely dependent on the receipt of tobacco revenues by the state.


A tobacco-related lawsuit or settlement, a state-imposed assessment, or state or federal legislation may provide the necessary revenues to fund Act No. 98-382.  House Bill 91 proposed a levy of increased tax on tobacco products over a period of years.  It provided that any new funds generated by the tax shall be distributed to the State General Fund.  The Legislature failed to enact House Bill 91 into law.  The Legislature further failed to enact the levy of any tobacco-related assessment.  No litigation has been filed on the behalf of the state to recover tobacco-related damages.


House Bill 92 was enacted into law as required for Act No. 98-392 to become effective.  As of this date, however, there has not been receipt by the state of funds to fund House Bill 92 from tobacco-related litigation, assessments, or state or federal legislation.  The second contingency for Act No. 98-392 to become effective has not occurred.


Any presupposition concerning the effectiveness of Act No. 98-392 is moot until July 1, 1998, because it cannot be known if the contingency regarding the funding of Act No. 98-382 (H.B. 92) will be met for Act No. 98-392 to become effective on that date.  As of this date, this contingency has not been met.  If the contingency does not occur by July 1, 1998, Act No. 98-392 will not be effective and will not be effective until this contingency is met.


The exception in section 18 of Act No. 98-392, that the amendment of sections 44-1-2, 44-1-24, and 44-1-27, and the repeal of section 44‑1‑26 of the Code shall become effective on October 1, 1998, is linked to the contingencies in section 18 regarding the enactment of House Bill 92 into law and receipt by the state of tobacco-related funds to fund House Bill 92.  The amendment and repeal of these sections are effective on October 1, 1998, only if the contingencies set out in section have been met.


If Act No. 98-392 is not operative at the time the Department of Youth Services is to stop paying salary subsidies to the counties for juvenile probation officers, the Department of Youth Services still has the responsibility of paying the salary subsidies.  This Office does not know of any statutory prohibition that would prevent the Department of Youth Services from continuing the payment of the subsidies under these circumstances.

CONCLUSION


Act No. 98-392 will not become effective on July 1, 1998, unless all of the contingencies provided in the Act are met.  If Act No. 98-392 does not become effective, there is no statutory prohibition that will prevent the Department of Youth Services from paying salary subsidies to the counties for juvenile probation officers.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact James R. Solomon, Jr., of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

JAMES R. SOLOMON, JR.

Chief, Opinions Division
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