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Honorable H. E. Monroe, Jr.

Commissioner, State of Alabama

Department of Revenue

Montgomery, AL  36132

Public Records – Records and Tapes – Counties – Internet – Code Section 36-12-40

Issues regarding county tax officials’ records discussed.

Dear Mr. Monroe:


This opinion of the Attorney General is issued in response to your request.  Your request includes five (5) specific questions regarding county tax officials’ appraisal, mapping, and assessment data being put on the Internet for public inspection.  These ques​tions will be dealt with separately.

QUESTION 1


Is there any legal prohibition against a county putting appraisal, mapping, and assessment data on the Internet for public access?

FACTS AND ANALYSIS


Section 36-12-40 of the Code of Alabama states:

Every citizen has a right to inspect and take a copy of any public writing of this state, except as otherwise expressly pro​vided by statute.  Provided however, reg​istration and circulation records and information concerning the use of the public, public schools or college and uni​versity libraries of this state shall be exempted from this section.  Provided fur​ther, any parent of a minor child shall have the right to inspect the registration and circulation records of any school or public library that pertain to his or her child.

ALA. CODE § 36-12-40 (1991).


The Alabama Supreme Court has defined a public writing as “such a record as is reasonably necessary to record the business activities required to be done or carried on by a public officer so that the status and condition of such business and activities can be known by the citizens.”  Stone v. Consolidated Publishing Co., 404 So. 2d 678, 681 (Ala. 1981).


The Attorney General has previously issued several opinions concerning whether the records kept by the tax assessor’s office of Franklin County were public records.  Attorney General’s Opinion to Honorable Johnny M. Morrow, dated July 10, 1992, A.G. No. 92‑00335; Attorney General’s Opinion to Honorable Larry Prince, dated July 10, 1992, A.G. No. 92-00336.  These opinions state that records kept by the county tax assessors are public records under section 36-12-40 of the Code.  They further state that the public has a right of access to these records during ordinary business hours at the office where these records are routinely kept.


As custodians of public records, the various offices of county tax assessors may put appraisal, mapping, and assessment data on the Internet for public access.  The tax assessors, however, are not required to do this.  As mentioned earlier, public information must be made available in a reasonable manner.  This means the records must be made available to every citizen for inspection and copying during ordinary business hours at the location where the records are kept.

CONCLUSION


There is no legal prohibition against a county putting appraisal, mapping, and assessment data on the Internet for public access.

QUESTION 2

If the appraisal, mapping, and assessment data is put on the Internet, should any information be restricted such as showing name, address, parcel number, and valuation together or including a map with the information?

FACTS AND ANALYSIS


As noted in the discussion of your first question, the county tax assessors are under no obligation to post appraisal, mapping, and assessment data on the Internet.  The tax assessor’s offices can meet the burden of making public records available to the citizens by merely having these records available for inspecting and copying during normal business hours at the location where the records are normally kept.  See Attorney General’s Opinion No. 92-00336.


Exceptions to the mandatory disclosure of otherwise public information have been carved out by the Alabama Supreme Court. Such records fall within four categories:  recorded information received by a public officer in confidence, sensitive personnel rec​ords, pending criminal investigations, and records the disclosure of which would be detrimental to the best interests of the public. Stone v. Consolidated Publishing Co., 404 So. 2d 678 (Ala. 1981).

In the case of appraisal, mapping, and assessment data being put on the Internet, tax assessors must use their judgment in deciding what information, in “Internet form,” is detrimental to the best interests of the public.  Information that must be made available at the tax assessor’s office is not required to be disclosed on the Internet. 

CONCLUSION

The county tax assessors who choose to put appraisal, map​ping, and assessment data on the Internet can be selective in choosing the information they place on the Internet. 

QUESTION 3


Is a county authorized to sell its digital files to an individual, company, or vendor, and if so, what should be consid​ered in setting a reasonable price?

FACTS AND ANALYSIS


As stated above, the records of the county tax assessor are public records.  As such, every citizen has a right to a copy of the records.  Prior Attorney General’s opinions have addressed the issue of whether public records may be sold to the public in the form of digital files.  Attorney General’s Opinion to Honorable Ed Hollis, dated May 27, 1991, A.G. No. 91-00263;  Attorney Gen​eral’s Opinion to Honorable Lionel Noonan, dated June 16, 1995, A.G. No. 95-00240.  In Opinion No. 91-00263, the Revenue Com​missioner of St. Clair County requested an opinion regarding the sale of computer disks containing information from the county lot books to real estate companies.  The Attorney General held that the Revenue Commissioner could sell the disks to real estate compa​nies. The opinion further pointed out that all funds received from such sales shall be deposited into the county treasury.


Opinion No. 95-00240 involved the Mobile County Probate Judge.  This opinion advised that the probate judge may sell index information on CD-ROM to the public.  The opinion went on to say that the fee charged for this information must be a reasonable fee.


These two opinions indicate the form of the information being sold is not at issue.  What is important is that the information is public information.  Whether the information is in the form of a computer disk or a sheet of paper is immaterial.


This office has issued several opinions stating that a reason​able fee may be charged for providing copies of public records.  Attorney General’s Opinion to John R. Frawley, Jr., dated July 20, 1995, A.G. No. 95-00268;  Attorney General’s Opinion to Honor​able Steve Windom, dated January 22, 1990, A.G. No. 90‑00105.  A “reasonable fee” has been interpreted to mean the actual costs incurred in providing the information to the public.  Attorney Gen​eral’s Opinion to John R. Frawley, Jr., dated July 20, 1995, A.G. No. 95-00268;  Attorney General’s Opinion to Honorable Wanda Parker, dated October 26, 1990, A.G. No. 91-00046.  Thus, the fee charged should be limited to the actual cost of providing the infor​mation to the public.  Setting a reasonable price for the sale of digital files is almost an impossible proposition for anyone other than the individual county personnel.  Large counties may incur more cost per digital file than the smaller counties, or visa versa. 

CONCLUSION

A county is authorized to sell its digital files to an individual, company, or vendor.  If a county sells its digital files, the charge for the files must be based on the actual cost incurred in providing the information to the public.  These factors are to be determined at the county level. 

QUESTION 4


If a county sells its digital files, can it require the purchaser to sign a statement prohibiting the purchaser from reselling the data?

FACTS AND ANALYSIS


The counties, in fulfilling their lawful obligations, have gone to great expense using public funds to computerize their appraisal, mapping, and assessment data.  This information becomes extremely valuable.  Businesses of all types are interested in gaining these digital files and using this information for resale.  Whether vendors will profit from the public records lawfully obtained should be of no concern to personnel in the county tax assessor’s offices or per​sonnel in the state revenue offices.


The Alabama Court of Civil Appeals has addressed the issue of whether access to a public record can be denied because the per​son seeking access plans to use the record for personal gain.  Walsh v. Barnes, 541 So. 2d 33 (Ala. Civ. App. 1989).  In Walsh, an insurance agent, Alton R. Barnes, represented Massachusetts Mutual Life Insurance Company.  Barnes’ plan was to offer teachers a spe​cial life insurance policy.  To facilitate his plan, Barnes needed actuarial tables maintained by the Teachers’ Retirement System (TRS).  Dr. William Walsh, the Deputy Secretary-Treasurer of the TRS refused to give Barnes these tables based on two contentions.  Dr. Walsh’s first contention was that the actuarial tables are not public records under section 36-12-40, Code of Alabama.  After determining the tables were public records, the court addressed Dr. Walsh’s second contention, that public records cannot be used for personal gain.  The court stated:

Section 36-12-40 makes no distinction between disclo​sure for profit or otherwise.  There is no exception under Section 36‑12‑40 disallowing one to inspect or copy public writings simply because one desires to use such for personal gain.

Walsh, 541 So.2d at 35.

CONCLUSION

A county cannot require a purchaser to sign a statement pro​hibiting the purchaser from reselling public information contained on a digital file merely because the purchaser intends to use the data for personal gain.

QUESTION 5


Can a county copyright the appraisal, mapping, or assessment data to prohibit a vendor from reselling the data for a profit?

FACTS AND ANALYSIS

Copyright laws protect the originator of some production to gain the economic benefits of his or her work for a certain period of time. An individual’s use of information can be restricted if the information is subject to a copyright.  Copyrighting is governed by federal law.  In general, facts are considered to be in the public domain and therefore not protectible under copyright law. Lipton v. Nature Company, 71 F.3d 464 ( 2d Cir. 1995).  Therefore, facts that are part of a public record are not subject to the  copyright laws.  A compilation of facts, however, may be protectible in certain instances. Id. 


As an example, the Alabama Transportation Department pro​duces the “Official Alabama Highway Map.”  It is copyrighted.  Needless to say the information contained on the maps is public information, but it is the compilation of the map that is copy​righted.  The maps are distributed free of charge at various loca​tions around the state, including rest areas.  The copyright prevents others from acquiring a map free of charge, making copies, and then selling the copies for a profit.


The counties must bear in mind, however, that while the for​mat of maps and files may be copyright protected, the information contained in them is not. The benefit of copyrighting a file is to prevent someone else from publishing and selling direct copies of the file or map.

CONCLUSION

If the county appraisal, mapping, and assessment data quali​fies as a compilation of facts protectible under copyright law, a copyright would protect from the reproduction of the facts in the exact same format.  The facts themselves, however, would not be protected.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Wendi M. Brown of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

JAMES R. SOLOMON, JR.

Chief, Opinions Division
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