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Honorable Ira J. Silberman

Director, Alabama Development Office

401 Adams Avenue

Montgomery, Alabama 36130-4106

Public Records - State Departments and Agencies – Private Enterprise – Data Processing

The information solicited and cate​gorized by ADO into a directory or on a diskette is a public record pur​suant to Alabama law.  An agency cannot restrict the inspection and copying of a public record merely because a person intends to use the record for personal gain.  If the ADO database qualifies as a compilation of facts protectible under copyright law, a copyright would protect from the reproduction of the facts in the exact same manner as produced by ADO.  The facts themselves, how​ever, would not be protected. 

A private individual or business could make the information con​tained in the ADO database available on the Internet, unless otherwise protected by copyright law.

This Office is unable to provide you with an opinion concerning the legality of a contract between pri​vate individuals and/or businesses.

Dear Mr. Silberman:


This opinion of the Attorney General is issued in response to your request.

QUESTION 1


Whether the information contained in the ADO database is considered a public record, and whether ADO is within its rights to restrict the usage of this data by private parties.

FACTS AND ANALYSIS


In your request, you state:

The Alabama Development Office (ADO) solicits and categorizes key information from businesses and industries located within the state, which is then maintained on a computer database.  This information is made available to all interested parties, at a cost that covers our expenses, on diskette or in the Alabama Industrial Directory, which ADO published biennially.


Your first question initially concerns whether the information con​tained in the ADO database is a public record.  A public record is defined in section 41-13-1 of the Code of Alabama as follows:

As used in this article, the term “public records” shall include all written, typed or printed books, papers, letters, documents and maps made or received in pursuance of law by the public offi​cers of the state, counties, municipalities and other subdivisions of government in the transac​tions of public business and shall also include any record authorized to be made by any law of this state belonging or pertaining to any court of record or any other public record authorized by law or any paper, pleading, exhibit or other writing filed with, in or by any such court, office or officer.

ALA. CODE § 41-13-1 (1991).


In addition, the Alabama Supreme Court has defined a public writ​ing within the meaning of section 41-13-1 as:

[S]uch a record as is reasonably necessary to record the business and activities required to be done or carried on by a public officer so that the status and condition of such business and activi​ties can be known to our citizens.

Stone v. Consolidated Publishing Co., 404 So. 2d 678, 681 (Ala. 1981).


The Alabama Development Office (ADO) has the power and the duty “to prepare special reports and make available the results of the agency’s research, studies and other activities through publications, memoranda, briefings and expert testimony.” ALA. CODE § 41‑9‑202(c)(3) (1991).  

ADO is required by statute to make available the results of studies done by their office.


Based on the foregoing laws of this state, the information solicited and categorized by ADO into a directory or on a diskette is a public writ​ing.  Pursuant to section 36-12-40 of the Code of Alabama, “[e]very citi​zen has the right to inspect and take a copy of any public writing of this state except as otherwise expressly provided by statute.” ALA. CODE § 36-12-40 (1991).


Your first question also asks whether ADO can restrict the use of this information by private individuals. The Alabama Court of Civil Appeals has addressed the issue of whether access to a public record can be denied because the person seeking access plans to use the record for personal gain.  Walsh v. Barnes, 541 So. 2d 33 (Ala. Civ. App. 1989).  The Court stated:

Section 36-12-40 makes no distinction between disclosure for profit or otherwise.  There is no exception under § 36-12-40 disallowing one to inspect or copy public writings simply because one desires to use such for personal gain.

Walsh, 541 So. 2d at 35.


Based on the foregoing opinion, an agency cannot restrict the inspection and copying of a public record merely because a person intends to use the record for personal gain.

An individual’s use of information can be restricted if the informa​tion is subject to a copyright. Copyrighting is governed by federal law.  The Attorney General, as a state official, commonly only answers ques​tions regarding state law.  In general, facts are considered to be in the public domain and therefore not protectible under copyright law. Lipton v. Nature Company, 71 F.3d 464 (2d Cir. 1995).  Therefore, facts that are part of a public record are not subject to the  copyright laws.  A compila​tion of facts, however, may be protectible in certain instances. Id.  If the ADO database qualifies as a compilation protectible under copyright law, a copyright would protect from the reproduction of the facts in the exact same manner as produced by ADO.  The facts themselves, however, would not be protected. 

CONCLUSION


The information solicited and categorized by ADO into a directory or on a diskette is a public record pursuant to Alabama law.  An agency cannot restrict the inspection and copying of a public record merely because a person intends to use the record for personal gain.  If the ADO database qualifies as a compilation of facts protectible under copyright law, a copyright would protect from the reproduction of the facts in the exact same manner as produced by ADO.  The facts themselves, however, would not be protected. 

QUESTION 2

Whether a private individual or business can make the information contained in the ADO database available on the Internet.

FACTS, ANALYSIS, AND CONCLUSION

As stated above, the information contained in the ADO database is a public record.  As such, a private individual or business has the right to inspect and take a copy of the record. ALA. CODE § 36-12-40 (1991).   An individual may also use a public record for personal gain.  See Walsh, 541 So. 2d 33.  Furthermore, as stated above, unless the information is protected by a copyright, ADO cannot restrict the use of the information. 


Based on the foregoing, it is the opinion of this Office that a pri​vate individual or business could make the information contained in the ADO database available on the Internet, unless otherwise restricted by copyright law.

QUESTION 3

If the answer to Question 2 is in the affirmative, is it legal for the private individual or business to sell subscriptions to businesses and industries listed on the database allowing them to include additional information on the Internet?

FACTS, ANALYSIS, AND CONCLUSION

This question concerns the right of a private individual or business to contract with other private businesses.  An opinion may only be given to advise a public body or official with respect to an official duty that requires immediate performance by that body or official.  ALA. CODE § 36-15-1 (Supp. 1997).  Therefore, we are unable to provide you with an opinion concerning the legality of a contract between private individuals and/or businesses.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Wendi M. Brown of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

JAMES R. SOLOMON, JR.

Chief, Opinions Division
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