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Honorable Leland Avery

Chairman, Hale County Commission

P. O. Box 396

Greensboro, AL  36744

Counties – Gasoline Tax - Schools

Section 40-17-80 of the Code and Act No. 81-633 each has a field of operation.  Certain state gasoline tax proceeds are to be used to construct, repair, and maintain public highways and traffic control areas on public and state school property under sec​tion 40-17-80.  The Hale County Commission, under Act No. 81-633, may perform work or services on private property when such services are not available at a reasonable cost from private enterprise.

Dear Mr. Avery:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Section 40-17-80 of the Code of Alabama cites that counties may use gasoline tax proceeds to construct, reconstruct and maintain, and repair public highways and traffic control areas on school property.  Hale County has a local act, Act No. 81-633, which states the county must be justly compensated for work or services per​formed on school property and cannot perform more than $1,000 in work on such property per year.  Should we follow section 40-17-80 of the Code of Alabama or Hale County’s local act, Act No. 81-633?

FACTS, LAW, AND ANALYSIS


Act No. 81-633 is a local act relating to Hale County.  The purpose of the Act is stated in section 1:


The Hale County Commission is hereby authorized and empowered, within Hale County, to go upon private property and perform work or services for churches, schools, individuals, and non-profit associations or corporations and to sell materials to churches, schools, individuals, and non-profit associations or corporations sub​ject to the provisions of this Act.

1981 Ala. Acts No. 81-633, 1051.


It is stated in section 2 of Act No. 81-633 that these services are to be made available to the citizens of Hale County only when the services are not reasonably available to them at a reasonable cost from private enterprise.  Id.  Section 5 of the Act provides, “No work shall be per​formed for any church, school, individual, or non-profit association or corporation under the provisions of this Act including labor, materials, equipment use or any other cost or expense that exceeds $1,000 for any twelve (12) month period.”  Id.


Section 40-17-80 of the Code of Alabama is the codification of a general act enacted in 1959, and provides, “The county commission of each of the counties, is hereby authorized to use or expend the state gaso​line tax proceeds referred to in Section 40-17-79 for the construction, reconstruction, maintenance and repair of public highways and traffic control areas located on public school property or state school property within such county.”  ALA. CODE § 40-17-80 (1993).


Each statute has a field of operation.  Section 40-17-80 concerns the use of gasoline tax proceeds for construction and maintenance of pub​lic highways and traffic control areas on public or state school property.  County commissions are also authorized by other statutes to appropriate funds from the county treasury and to otherwise assist public schools in the county.  See ALA. CODE §  16-8-12.1 and § 16-13-36 (1995).


Section 1 of Act No. 81-633, previously quoted, states that the work or services permitted under that Act are to be performed by the Hale County Commission on private property.  The county commission is authorized “to go upon private property and perform work or services for churches, schools, individuals and nonprofit associations or corpora​tions.” The Act concerns work or services done by the Hale County Com​mission on private property, provided the cost does not exceed $1000 in a twelve-month period.  1981 Ala. Acts No. 81-633, § 5, 1051.  The entities named in the Act are private entities.  Schools included among these enti​ties are private schools.  Under the ejusdem generis rule of statutory con​struction where general words follow the enumeration of particular classes of things, the general words will be construed as applying only to things of the same general class as those enumerated.  Black’s Law Dic​tionary 517 (6th ed. 1990).  Work or services performed by the Hale County Commission on private property is discussed throughout the Act.

CONCLUSION


Section 40-17-80 of the Code and Act No. 81-633 each has a field of operation.  Certain state gasoline tax proceeds are to be used to con​struct, repair, and maintain public highways and traffic control areas on public and state school property under section 40-17-80.  The Hale County Commission, under Act No. 81-633, may perform work or services on private property when such services are not available at a reasonable cost from private enterprise.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact James R. Solomon, Jr., of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

JAMES R. SOLOMON, JR.

Chief, Opinions Division
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