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Honorable Neal Morrison

Member, House of Representatives

P.O. Box 1408

Cullman, Alabama 35056

Probate Judges – Advertising – Local Laws – Constitutional Section 106 – Constitutional Amendment 341

Whether a change in an act as advertised and as passed is “mate​rial,” is a matter of fact.  A study of Act No. 98-124 and the advertised version of the legislation, along with prior court decisions, reveals that the courts would in all probability rule such a change in Act No. 98-124 materially altered the substance of the legislation. If this change is determined to be a material altera​tion, the requirements of section 106 of the Constitution of Alabama would not be met.

Dear Representative Morrison:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Whether Act No. 98-124 is valid. 

FACTS AND ANALYSIS


In your request you state the following:

Representative Tom Drake advertised a piece of local legislation regarding the expense allowance of our Probate Judge.  The Bill allowed the three thousand dollars ($3,000.00) that he is presently getting yearly to be converted to salary.  This legislation was advertised for two weeks when the local Probate Judge found an error.  Instead of stating three thousand dollars annually, it said three thousand dollars per month.  Representative Drake had this changed to read what was origi​nally intended; that is, the Probate Judge’s three thousand dollars per year expense allowance would be converted to three thousand dollars per year salary increase.  The corrected advertise​ment ran for four consecutive weeks and was pre​sented during this past session.  I signed off on the Bill.  The Bill passed the House and the Sen​ate.  The Governor signed it into law in March.  The problem is that the Bill that became law failed to be corrected.  That is, the word month was not deleted when Representative Drake had it bound and introduced in the House.


The bill referred to in your request is now Act No. 98-124.  As stated above Act No. 98-124 is a local act, in that it pertains only to the Probate Judge of Cullman County.  Section 106 of the Constitution of Alabama, as amended by Amendment No. 341, requires the publication or posting of notice of a proposed local law and requires such notice to state the substance of the proposed bill.  The purpose of the advertising requirement of section 106 of the Constitution of Alabama is to prevent deception of those immediately affected by local legislation and allow such persons to oppose the proposed enactment if they desire.  Mitchell v. Mobile County, 294 Ala. 130, 313 So. 2d 172 (Ala. 1975). 


The intended bill calling for a three thousand-dollar yearly salary increase was the bill that was properly advertised pursuant to section 106 of the Constitution of Alabama.  The bill passed, however, provides for a three thousand-dollar monthly salary increase.  The Alabama Supreme Court has long held section 106 cannot have the desired effect if the pub​lication states details of substantive features of the bill, and these details differ materially from the act as passed.  Wilkinson v. Allen, 219 Ala. 590, 123 So. 36 (Ala. 1929).  The question becomes whether this change is so material as to change the substance of the bill.  This is a matter of fact to be determined by a trier of fact. The Attorney General does not determine matters of fact.  See ALA. CODE § 36-15-1 (Supp. 1997).


If the change is determined to be material, and therefore violative of section 106 of the Constitution of Alabama, the entire act is void.  Tanner v. Tuscaloosa County Comm’n, 594 So. 2d 1207 (Ala. 1992).  It is the function of the courts to determine the constitutionality of legislation.  


A study of Act No. 98-124 and the advertised version of the legis​lation, along with prior court decisions, however, reveals that the courts would in all probability rule such a change in Act No. 98-124 materially altered the substance of the legislation.  Therefore, the requirements of section 106 of the Constitution of Alabama would not be met.  The adver​tised proposed legislation specifically stated the Probate Judge would receive a three thousand-dollar yearly salary increase.  When the publica​tion gives details, “the public need not pursue the inquiry further in respect to such details; for the information is complete, and it has the constitutional right to assume that such details will not be materially changed throughout the journey of the bill to its final passage and approval.” Wilkinson, 123 So. 36, 38.  A private citizen may not be opposed to converting the Probate Judge’s yearly expense allowance into salary.  The same citizen, however, may be opposed to giving the Probate Judge a $33,000.00 raise in compensation.  Allowing a change of this magnitude would defeat the purpose of section 106.  The Alabama Supreme Court held, “[h]aving specifically fixed the annual salaries of the sheriff, circuit clerk, and register, in the notice, the legislature is bound by the salary limits fixed in the notice, and cannot go beyond those limits without violating Section 106 of our Constitution.” Wilkins v. Woolf, 281 Ala. 693, 698, 208 So. 2d 74, 79 (Ala. 1968), overruled on other grounds by Tanner v. Tuscaloosa County Comm’n, 594 So. 2d 1207 (Ala. 1992).


If a court were to determine the requirements of section 106 of the Constitution had not been met, the entire act would be void.  See Tanner at 1209.

CONCLUSION


Whether a change between an act as advertised and as passed is “material,” is a matter of fact.  A study of Act No. 98-124 and the adver​tised version of the legislation, along with prior court decisions, however, reveals that the courts would in all probability rule such a change in Act No. 98-124 materially altered the substance of the legislation. If this change is determined to be a material alteration, the requirements of sec​tion 106 of the Constitution of Alabama would not be met.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Wendi M. Brown of my staff.

Sincerely,

BILL PRYOR

Attorney General

By:

JAMES R. SOLOMON, JR.

Chief, Opinions Division
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