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Honorable Cindy D. Neilson

Judge of Probate

Marengo County Courthouse

101 Coats Avenue

Linden, Al  36748

Recording Tax – Deeds – Wills – Recordation of Instruments – Code Section 40-22-01

Recording of deeds from co-executors of estates to devisees in wills not subject to recording tax when testa​tors devised real property directly to devisees without interception of title by co-executors.

Dear Judge Neilson:


This opinion of the Attorney General is issued in response to your request.

QUESTION


Assuming that only real estate is involved, and that a testator has devised real estate directly to a devisee under the terms of a duly probated Last Will and Testament without any need for interception of title by the executor, would a deed from the executor to the devisee for a nomi​nal consideration be acceptable for recordation without the payment of recordation tax under the provisions of section 40-22-1 of the Code of Alabama as amended?

FACTS AND ANALYSIS


Pursuant to section 40-22-1 of the Code of Alabama, the recording of a deed that conveys real or personal property, or any interest in such property, is subject to recording tax based upon the value of the property conveyed.  That section excepts from the tax “deeds . . . executed for a nominal consideration for the purpose of perfecting the title to real estate

. . . .” ALA. CODE § 40-22-1 (1993).


Your request concerns two deeds from co-executors of estates that have been presented to you for recording.  In each deed, the co-executors state they are conveying real property to one of the devisees pursuant to the testator’s will.  Specifically, the deeds state as follows:  “[W]e, the undersigned, . . . as Co-Executors under the Last Will and Testament of [the testator], by virtue of the power and authority vested in us by the terms of said Last Will and Testament, and for the purpose of more fully describing the devised real estate and, thus, further perfecting title thereto, do hereby GRANT, BARGAIN, SELL and CONVEY unto [the devisee] all of that certain real estate more particularly described on the attached Exhibit ‘A’. . . .”


The deeds in question clearly state they convey real property within Alabama.  Therefore, their recording would be subject to recording tax, unless the deeds fit within the exception mentioned previously.  ALA. CODE § 40-22‑1 (1993).


Alabama law provides that the title to land which has been devised by a testator vests in the devisee upon the death of the testator, subject to certain statutory rights and duties of the executor.  Whorton v. Snell, 147 So. 602 (Ala. 1933).  In Whigham v. Travelodge International, Inc., 349 So. 2d 1078 (Ala. 1977), the Supreme Court of Alabama stated:  “Under well-established principles of Alabama law, the title [the testatrix] held to interest in the mortgaged property vested in her sole devisee. . . . on March 4, 1975.  ‘On the death of a testatrix the title to and right to pos​session of land devised vests as of that date subject to certain statutory rights and duties of the executor, though the will is, of course, not probated until a later date.’”  Id. at 1083 (citing Whorton).  Further, Alabama’s Supreme Court provided “the real estate in question, on the death of the testator, vested immediately in the named devisees, subject to being intercepted by the executors for either one of these two purposes, to pay debts or for the education of the grandchildren.”  Glasgow v. Blackwell, 231 So. 2d 80, 82 (Ala. 1970).


In your question you assumed the testators devised the real property directly to the devisees without the interception of title by the co-executors.  If this is true, title to the properties vested in the devisees upon the deaths of the testators, and title was not vested by the deeds in question.  Whorton, 147 So. 602; Whigham, 349 So. 2d 1078; Glasgow, 231 So. 2d 80.  Instead, these deeds were “executed for a nominal consideration for the purpose of perfecting the title to real estate. . . .”  ALA. CODE § 40-22-1 (1993).  As such, the recording of the deeds in question would not be subject to deed recording tax.


Several Attorney General’s opinions have addressed somewhat analogous situations involving deeds executed to carry out the will of a testator.  In Quarterly Report of Attorney General, vol. 22, p. 153, the testator left a residuary estate in trust to certain trustees.  That opinion stated the legal title to the residuary estate vested in the trustees upon the testator’s death, subject only to interception by the executrix, which did not occur.  Therefore, the deed from the executrix to the trustees was excepted from deed recording tax based on the same exception applicable in this situation.  “The deed of the executrix added nothing to the legal title of the trustees already vested . . . upon death of the testator. . . .  It operates only to confirm and establish of record such previously vested legal title.”  Id., vol. 22, p. 161.  See also Quarterly Report of the Attor​ney General, vol. 111, p. 68.


The opinions that concluded recording tax was due on the recording of executor’s deeds are distinguishable from the initial facts.  In Quar​terly Report Attorney General, vol. 8, p. 132, a deed from executors to a beneficiary of a will was stated to be subject to the recording tax upon its recordation, since legal title had remained in the executors and was being conveyed by that instrument.  See also, Biennial Report Attorney General 1926-1928, p. 49.

CONCLUSION


Based on the foregoing, the recording of the deeds in question would not be subject to the deed recording tax of section 40-22-1 of the Code of Alabama.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Jeff Patterson, Legal Division, Department of Revenue.

Sincerely,

BILL PRYOR

Attorney General

By:

JAMES R. SOLOMON, JR.

Chief, Opinions Division
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