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Honorable William Dennis Schilling

Municipal Judge

City of Pleasant Grove

P.O. Box 55147

Birmingham, Alabama 35255-0464

Municipal Judges - Bail - Appeal Bonds - Cash

A municipal judge may not require cash-only bail with

regard to an initial arrest

for a misdemeanor offense, appearance bonds on contin​uances, and appeal bonds.

A municipal judge may, how​ever, require a cash bond on a failure to appear war​rant if he/she deems it necessary and appropriate.

Dear Judge Schilling:


This opinion of the Attorney General is issued in response to your request.

                          QUESTION

May the Municipal Court require cash-only bail upon:


(a) Initial arrest for misdemeanor

offenses (including family violence)?


(b) Appearance bonds on continu​ances of misdemeanor and/or traffic offenses?


(c) Appeal bonds to the Circuit Court for convictions of traffic offenses?


(d) Appeal bonds to the Circuit Court for misdemeanor cases?


(e) Failure to appear warrants?

                     FACTS AND ANALYSIS

The law provides that there shall be four kinds of bail in this state, and no other form of bail will be approved or accepted.  ALA. CODE _ 15-13-111 (1995).  The four kinds of bail are as follows:  cash bail, judi​cial public bail, professional surety bail, and property bail.  In establishing these four types of bail, the intent of the Legislature was to guarantee that all per​sons, regardless of their financial or social status, should not be needlessly detained pending their appearance to answer criminal charges.  See Act No. 93-677.


The general rule is "that the trial judge normally has the authority to impose on a defendant's bail any conditions that he believes necessary to preserve the safety of the public and to assure that the defendant will return to court at the appointed time." Ex parte Phelps, 612 So.2d 1177, 1179 (Ala. 1992), citing Ala.R.Crim.P. 7.2 and 7.3(b).  Alabama R.Crim.P. 7.2 provides a listing of the factors the judge may take into account when setting bail.  Furthermore, Ala.R.Crim.P. 7.3 provides additional conditions that a judge may impose when releasing a defend​ant on bail.


Although the law allows conditions to be placed on bail, this office has consistently held that the court cannot demand that bail be made only through a certain method, i.e., a cash bail, when several methods are avail​able. Attorney General's Opinion to Honorable Brent M. Craig, under date of April 17, 1995, A.G. No. 95-00187; Attorney General's Opinion to Honorable James B. Johnson, under date of October 11, 1989, A.G. No. 90-00009;  Attor​ney General's Opinion to Honorable Allen L. Tapley, under date of October 8, 1987, A.G. No. 88-00010.  Furthermore, this Office has specifically held that a cash bail cannot be required to ensure the initial appearance of a defend​ant in court, nor can a cash appeal bond be required.  Attorney General's Opinion to Honorable Allen L. Tapley, under date of October 8, 1987, A.G. No. 88-00010.


Based on the foregoing, and keeping with the intent of the Legislature, your answer to questions (a)-(d) as set out above, is in the negative.  A municipal judge cannot require a cash bail for the situations set out in (a)-(d) above.


Question (e), as set out above, requires a different analysis from the previous questions.  In an Attorney General's Opinion to Honorable Allen L. Tapley, dated October 8, 1987, A. G. No. 88-00010, this Office addressed the question of whether a cash bond could be required on failure-to-appear warrants.  In that Opinion we stated:


In Shabazz v. State, 440 So.2d 1200 (Ala. Crim. App. 1983) the Court of Criminal Appeals held that a defend​ant has an absolute right to bail in noncapital cases.  In that case, the defendant failed to appear in court and was rearrested.  The judge refused to grant bail a second time.  The court opined that the trial judge could raise the amount of the second bond, require additional sureties and add additional conditions as seems necessary. . . .  Therefore, . . . a judge may require a cash bond if he deems it appropriate under the circum​stances.


Therefore, if a municipal judge determines that a cash bond is necessary and appropriate in a situation involving a failure to appear warrant, he/she may require such.

                         CONCLUSION

A municipal judge may not require cash-only bail with regard to an initial arrest for a misdemeanor offense, appearance bonds on continuances, and appeal bonds.  A  municipal judge may, however, require a cash bond on a failure to appear warrant if he/she deems it necessary and appropriate.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Wendi M. Brown of my staff.

Sincerely,

BILL PRYOR





Attorney General





By:

JAMES R. SOLOMON, JR.





Chief, Opinions Division
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