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Honorable William M. Bouldin

Attorney, City of Russellville

P. O. Box 1148

Russellville, AL  35653

Annexation - Municipalities

- Roads, Highways and Bridges - Property

The state is an owner within the meaning of ALA. CODE Sections 11-42-20 and -21 (1975) even though exempt from ad valorem taxation.  A petition consenting to municipal annexation of state prop​erty may be signed by the Governor.

Dear Mr. Bouldin:


This opinion of the Attorney General is issued in response to your request.

                         QUESTION 1

Can the City annex a state highway built on land owned by the State of Alabama and the County by annexation under ALA. CODE Section 11-42-2 (1975) by having the Council pass a resolution and having the Probate Judge comply with ALA. CODE Section 11-42-2(2) (1975) and then enter a determination that there are no eligible voters?

                     FACTS AND ANALYSIS

Your request presents the following pertinent facts:


The Mayor and City Council of the City of Russellville request an opin​ion from your Office concerning ques​tions involving the annexation of portions of U.S. Highway 43 that are contiguous to the city limits of the City of Russellville.  The adoption by the Legislature in 1996 of Section 32-5A-171(9), Code of 1975, has created a problem concerning the enforcement of the speed limit.  At various places the North bound lanes of Highway 43 are outside of the corporate limits of the City of Russellville.  The Code Section has had the effect of limiting the author​ity of the City police depending on which lane of traffic is being used by a motorist.  The City wants to annex or amend its city limits to bring into the limits of the city only the high​way right-of-way.  No residents or tax payers are directly involved.


ALA. CODE _ 11-42-2 (1975) (all cites are to the CODE) permits annexation by election only when there are "at least two qualified electors residing" on each quarter of each quarter section or part thereof.  Therefore, this method of annexation cannot be used to achieve your pur​pose.

                         CONCLUSION

Where there are no qualified electors residing on the property, Section 11-42-2 cannot be used by a municipality to annex property.

                         QUESTION 2

For purposes of ALA. CODE Section 11-42-21 (1975), are the State of Ala​bama and Franklin County "owners of property" on which they have acquired title and constructed a highway so as to enable them to consent to a peti​tion for annexation?

                     FACTS AND ANALYSIS

Section 11-42-21, in pertinent part, provides the following:


Whenever all of the owners of property located and contained within an area contiguous to the corporate limits of any incorporated municipal​ity located in the state of Alabama and such property does not lie within the corporate limits or police juris​diction of any other municipality, shall sign and file a written petition with the city clerk of such municipal​ity requesting that such property or territory be annexed to the said municipality, and the governing body of such municipality adopts an ordi​nance assenting to the annexation of said property to such municipality, the corporate limits of said municipal​ity shall be extended and rearranged so as to embrace and include such property and such property or terri​tory shall become a part of the corporate area of such municipality upon the date of publication of said ordinance. . . .


The term "owners" is defined in Section 11-42-20 as follows:


The term 'owners,' as used in this article, shall mean the person in whose name the property is assessed for ad valorem tax purposes in the absence of proof to the contrary.


Section 11-42-20 provides that the owner shall be the person in whose name the property is assessed for ad valorem taxes in the absence of proof to the contrary.  This provision merely raises a rebuttal presumption that the person in whose name the property is assessed is the owner; it does not mean that property which is not assessed

ad valorem taxes has no owner.  The provision is a defini​tion, not a mandate.  Ownership can be established by other means, and the owner, whether a person, corporation, or governmental entity, can execute a petition pursuant to the statute.  Here, ownership is not in dispute.  The property is owned by the State of Alabama.  A contrary interpretation of the statute would defeat its purpose and should not be adopted if any other reasonable construction can be given to it.  See Thompson v. State, 20 Ala. 54, 62 (Ala. 1852).


Section 36-13-10 states that, unless otherwise pro​vided by law, all property belonging to the state, not including money or evidence of debt, is under the control of the Governor.  The Supreme Court of Alabama has deter​mined that governmental entities may petition for and consent to annexations.  See City of Prattville v. City of Millbrook, 621 So.2d 267 (1993) (approving the signing of a consent petition for annexation on behalf of the county).

If the state is the owner of real property, it, too, may consent to annexation.

                         CONCLUSION

For purposes of Section 11-42-21 the State of Alabama is the owner of U.S. Highway 43, as defined in Section 11-42-20, even though the State is exempt from ad valorem taxation.  The Governor may file a petition for the state consenting to annexation.


I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Carol 

Jean Smith of my staff.

Sincerely,

BILL PRYOR





Attorney General





By:

JAMES R. SOLOMON, JR.





Chief, Opinions Division
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