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Honorable Roger Bedford

Member, Alabama State Senate

P. O. Box 669

Russellville, AL  35653

Pardons and Paroles Board - Pardons and Paroles - Time

Pardon based on innocence must have unanimous approval of the Board of Pardons and Parole.  Each member must file his reasons in detail.  This entry and the order become public records and shall be entered before the pardon is granted.  Construing statute strictly is required by § 15-22-38.  Approval by a Judge or District Attorney must be within a reasonable time.
Dear Senator Bedford:


This opinion of the Attorney General is issued in response to your request regarding the vote of the Alabama Board of Pardons and Paroles to pardon former Governor Guy Hunt.  Your three questions are so closely related that they are considered together.
                         QUESTIONS

1.
Does the Board of Pardons and Paroles have to produce a written opinion and in that opinion state how and why and when they found their conclusions and what they based their conclusions on?  (1a)  If so, how long do they have to publish that opinion?


2.
Apparently, the law says in your office as indicated to a previous Attorney General's opinion, that the Judge and/or DA who would be the proper person to sign the Pardons and Paroles Board order that must be from the circuit in which Montgomery is contained.  How long do they have before that opinion must be signed?


3.
If there is no expiration date on when the Board of Pardons and Paroles opinion must be signed by a Judge or DA of the appropriate jurisdiction, then can a new appointee to the Board of Pardons and Paroles reconsider the former decision and, therefore, invalidate it since it would not be completed until a judge and/or a DA has signed it?

                  FACTS, LAW AND ANALYSIS

Amendment No. 38 to the Constitution of Alabama of 1901 was proposed by an act of the Legislature, submitted to the people, and ratified in July 1939.  It provides:

The Governor shall have power to grant reprieves and commutations to persons under sentence of death.  The legislature shall have power to provide for and regulate the administration of pardons, paroles, remission of fines and forfeitures, and may authorize the courts having criminal jurisdiction to suspend sentence and to order probation.  No pardon shall relieve from civil and political disabilities unless specifically expressed in the pardon.

(Emphasis supplied.)


In August of 1939, following ratification of the proposed amendment in July, the Legislature passed Act No. 275 of the 1939 Legislature (Acts of 1939, p. 426), now codified as ALA. CODE §§ 15-22-20 through 15-22-40 (1975).  


Subsections (b) and (c) of Section 15-22-36 provide in pertinent part:

(b)
Each member of the Board of Pardons and Paroles favoring a pardon . . . shall enter in the file his reasons in detail, which entry and the order shall be public records, but all other portions of the file shall be privileged.  
(c) . . . [N]o pardon shall be granted unless the prisoner has successfully completed at least three years of permanent parole or until the expiration of his sentence if his sentence was for less than three years, except upon the unanimous affirmative vote of the board following receipt and filing of clear proof of his innocence of the crime for which he was convicted and the written approval of the judge who tried his case or district attorney or with the written approval of a circuit judge in the circuit where he was convicted if the judge who tried his case is dead or no longer serving.


The language of § 15-22-36(b) and (c) was added by the Legislature by Act No. 599 of the 1951 Regular Session (Acts of 1951, p. 1030 at p. 1035, § 16).  The Legislature did not place time specifications in the statute, which has remained essentially unchanged for 46 years.  In addition, § 15-22-38 requires that the statute be construed strictly regarding the duties imposed upon the members of the Board.

The procedure for a pardon based on innocence under § 15-22-36 is a bifurcated one.  One step requires a unanimous vote of the members of the Pardons and Paroles Board.  As with any other pardon, each member must also enter into the file, in writing, his reasons in detail for favoring a pardon.  Although the statute does not specify when this must be done, once done, an order is entered, and the entries and order are made part of the public record.  The Pardons and Paroles Board then has fulfilled its discretionary duty.  An entry of detailed reasons and an order has yet to be done in the Hunt case.  Until this process is completed, a change in the membership of the Board could affect the ultimate outcome of this proceeding.  After this process is complete, the Board could reconsider its decision under the limited circumstances set out in Ellard v. State, 474 So.2d 743, 750, affirmed 474 So.2d 758 (Ala. 1984) (Board could reconsider a matter if its action was “illegal and void”).


The second step in the procedure requires the written approval of a judge or district attorney.  The pardon does not become effective unless the written approval of a judge or district attorney is given in compliance with § 15-22-36(b).  The legislation is silent regarding when this approval must be given.  It is likely that a court would hold that the time required is a reasonable time.  The Legislature has not specified that either of the two steps in this process must be done before the other.  The only requirement is that they both be done.  Opinion of the Attorney General to Honorable Lowell Barron, dated March 10, 1997, A.G. No. 97-00127.
                         CONCLUSION

A pardon based on innocence must have the unanimous approval of the Board, and each member must file his reasons in detail.  This entry and the order become public records and shall be entered before the pardon is granted.  Construing the statute strictly is required by § 15-22-38.  Approval by a Judge or a District Attorney must be within a reasonable time.

I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Philip C. Davis of my staff.

Sincerely,

BILL PRYOR





Attorney General





By:

JAMES R. SOLOMON, JR.





Chief, Opinions Division
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